Umatilla County

Department of Land Use Planning

AGENDA

Umatilla County Planning Commission
Public Hearing
Thursday, August 27, 2015, 6:30 p.m.
Justice Center Media Room

Pendleton, OR
Members of Planning Commission Members of Planning Staff
Randy Randall, Chair ’ Tamra Mabbott, Planning Director
Gary Rhinhart, Vice-Chair Carol Johnson, Senior Planner
Tammie Williams Bob Waldher, Senior Planner
Don Wysocki Brandon Seitz, Assistant Planner
David Lee Julie Alford, GIS
Don Marlatt Gina Miller, Code Enforcement
Suni Danforth
Cecil Thorne

1. Call to order
2. Adopt minutes (April, June and July 2015 )

3. New Hearing:

REQUEST FOR A PUBLIC HEARING FOR LAND USE DECISION #LUD-185-15, BLUE
MOUNTAIN CHRISTIAN FELLOWSHIP, applicant/property owners. During the public comment
period, a “Request for a Public Hearing” was submitted on July 27, 2015. The request is to develop an
80 foot by 80 foot cemetery on church-owned property. The area of the Blue Mountain Christian
Fellowship property proposed for the cemetery is located on the south side of Sunquist Road (County
Road No. 512) at the northeast corner of Tax Lot #1100, in Township 6N, Range 35E, Section 21A. The
situs address for this property is 52322 Sunquist Road, Milton Freewater, OR 97802. Criteria of
approval are found in Umatilla County Development Code 152.059 (B), 152.617 (II).

4. New Hearing:

WHEATRIDGE WIND ENERGY FACILITY: Planning Commission will review the Wheatridge
Wind Energy, LLC Application for Site Certificate (ASC) submitted to the Oregon Department of
Energy, Energy Facility Siting Council (EFSC). Planning Commission will focus their attention on
Exhibit K of the ASC but may consider all relevant issues. Planning Commission role is to make a
recommendation to the Board of Commissioners who will submit comments to EFSC.
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5. New Business: Land Use legislation update by Tamra Mabbott and Carol Johnson.

6. Adjournment

Next Scheduled Meeting:

Thursday, September 24, 2015, 6:30 p.m., Justice Center Media Room, Pendleton, OR.



REQUEST FOR A PUBLIC HEARING
FOR LAND USE DECISION #LUD-185-15

BLUE MOUNTAIN CHRISTIAN FELLOWSHIP
~applicant/property owners
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MEMO

TO: Umatilla County Planning Commissioners
FROM: Bob Waldher, Senior Planner Kpj
DATE: August 19, 2015

cc: Tamra Mabbott, Planning Director
Doug Olsen, County Counsel

RE: August 27, 2015, Planning Commission Hearing
Blue Mountain Christian Fellowship Cemetery
Land Use Decision, #LUD-185-15
Township 6N, Range 35E, Section 21A

Background Information

A Land Use Decision (LUD) application was submitted by Mr. Paul Zehr on behalf of Blue
Mountain Christian Fellowship on June 2, 2015 to develop an 80 foot by 80 foot
cemetery on church-owned property. Mr. Zehr's application lacked sufficient
information (Evidence in written form from an agronomist or other official competent in
soils analysis, that the terrain is suitable for internment and that the nature of the
subsoil and drainage will not have a detrimental effect on ground or domestic water
supplies) addressing the criteria of approval; therefore a completeness letter was
mailed to Mr. Zehr on June 15, 2015. On June 29, 2015 the applicant submitted a letter
from Extension Soil Scientist, Don Wysocki, who determined that the groundwater is
greater than ten feet deep and that siting a cemetery at the proposed location
proposed negligible risk to the water table or public health provided that current State
regulations for earth internment are followed. The letter from Mr. Wysocki is included
as an attachment.

Public Notice and Request for Hearing

Affected agencies and nearby property owners were notified of the LUD and were sent
a copy of the Preliminary Findings and Conclusions on July 7, 2015. During the 21-day
comment period the Planning department received two letters from individuals who
were opposed to the cemetery. In addition, there was a request for a public hearing.
The first letter received was from Robert and Tana Bromps (52337 Sunquist Road). The
second letter was from Chris and Tori Banek (52389 Sunquist Road). Attached to this
memo is a copy of each letter for your review. Mr. and Mrs. Banek also requested a
public hearing based on issues they felt should be addressed in a public forum.

Public notice for the hearing was sent to affected agencies and nearby property owners
on August 7, 2015. In addition, the public notice was posted in the August 18, 20 issue
of the East Oregonian.

216 S.E. 4" Street « Pendleton, OR 97801 * Ph: 541-278-6252 * Fax: 541-278-5480
Website: www .umatillacounty.net/planning ¢ Email: planning@umatillacounty.net



Memo

Planning Commission Public Hearing — August 27, 2015
Blue Mountain Christian Fellowship Cemetery

Land Use Decision #LUD-185-15

Conclusion
The Planning Commission’s task for this application is either to deny the applicant’s

request to build a cemetery, or approve the application based on substantial evidence
provided by the applicant.

Attachments
The following attachments have been included for review by the Planning Commission:

June 15, 2015 Completeness Letter to Mr. Zehr

June 29, 2015 letter from Mr. Wysocki Re: site soil conditions
Maps and list of notified property owners

Preliminary Findings and Conclusions

Comment Letter from Mr. and Mrs. Bromps

Comment Letter and Hearing request from Mr. and Mrs. Banek
Public Hearing Notice
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June 15, 2015

Blue Mountain Christian Fellowship
Attn: Mr. Paul Zehr

52747 County Road

Milton Freewater, OR 97802

Re: Blue Mountain Christian Fellowship Cemetery Land Use Decision Request
Township 6N, Range 35E, Section 21A, Tax Lot 1100

Dear Mr. Zehr:

Please allow me to introduce myself. My name is Bob Waldher and | am a new planner with
the Umatilla County Planning Department. | recently conducted a completeness review of
your Land Use Decision application, supplemental application, and supporting documents
that you provided for the property located at Township 6N, Range 35E, Section 21A, Tax Lot
#1100. Please note the following information that will need to be provided in order to
process the application and initiate public notice of the proposed cemetery:

° UCDC Section 152.617 (l}{2)(a) lists the following requirement: Evidence in
written form from an agronomist or other official competent in soils analysis, that
the terrain is suitable for internment and that the nature of the subsoil and
drainage will not have a detrimental effect on ground or domestic water supplies.
While a custom soil report for the property was included in your application, you
will still need to provide written documentation from a qualified soil analyst
showing the terrain is suitable for a cemetery.

Please contact the planning department at (541) 278-6246 or email me at
robert.waldher@umatillacounty.net if you have questions about this application or the
requirement listed above. We look forward to receiving your completed application.

Sincerely,

b T Waldhnon

Robert Waldher, Senior Planner

cc: Tamra Mabbott, County Planning Director
Carol Johnson, Senior Planner

216 S.E. 4" Street » Pendleton, OR 97801 * Ph: 541-278-6252 * Fax: 541-278-5480
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RECEIVED

Paul Zehr JUN 2 9 2015

Blue Mountain Christian Fellowship
52747 County Road
Milton Freewater, Oregon 97862

UMATILLA COUNTY
PLANNING DEPARTMENT

June 26, 2015

Mr. Robert Waldher
Umatilla County

216 SE 4" Street
Pendleton, Oregon 97801

RE: Cemetery Decision Request Township 67N, Range 35E, Section 21A, Tax lot 1100.

Dear Mr. Waldher:
| received your letter of June 15 asking that we provide a report from a soil official stating that the land
by our church is suitable for a cemetery and will pose no detrimental effects on the water supplies. | have

attached a letter from Mr. Don Wysocki who is an Extension Soil Scientist with OSU stating that he sees
no problem with a cemetery on the said parcel of ground.

Please let me know if there is any further information you are in need of. Thank you.

/A

aul Zehr



ﬂsu Extension Service Umatilla County

Oregon State Oregon State University, 2411 NW Carden, Umatilla Hall PO Box 100, Pendleton, OR 97801
UNIVERSITY T 541-278-5403 | F 541-278-5436 | http://extension.oregonstate.edu/umatilla/

Extension Service

June 22, 2015

Mr. Paul Zehr
52747 County Road
Milton Freewater, OR 97862

Dear Paul,

I have evaluated the soils on the property located in NE 1/4Section 21, T.6N., R.35E., Umatilla County,
Oregon (address 52288 Sunquist road). The published Umatilla County Area Soil Survey (UCASS) map
page 5 shows the area is mapped as 28 A Freewater gravelly silt loam, 0 to 3 percent slope. During my
evaluation I physically walked the property boundaries and traversed across the property. I dug several
observation holes to inspect the soil and probed numerous locations with a % diameter hand probe for
visual and tactile examination. Generally, soils in this parcel can be hand probed to a depth of 1foot or
less before refusal, because of abundant gravel or cobble in the soil. The soils on this site are a complex
two soils that differ by the amount of cobble. These two soils are so intermingled on the landscape that it
is impossible to separate them at the scale of mapping used in the Umatilla county survey. Areas such as
these are called “complexes”. The complex at this site is composed of 28A Freewater gravelly silt loam,
0 to 3 percent slope and 29A Freewater very cobbly loam, 0 to 3 percent slopes. The area is composed of
approximately 35 percent 28A and 65 percent 29A.

Freewater soils are deep, somewhat excessively drained, coarse-textured soils developed from alluvium
on stream terraces or floodplains. Elevation of the site is between 60 to 775 feet. The site gently slopes
with fall from SE to NW. Mean annual precipitation is 12 to 16 inches, average annual air temperature is
50 to 54 degrees F, and the average frost-free period is 145 to 195 days. Free water soils can be subject
to rare periods of flooding. The local water table is > 10 feet.

Siting a cemetery at this location poses negligible risk to the water table or health provided current state
regulations for earth interment are followed http://www.oregon.gov/MortCem/Documents/ORSChapter692 pdf.

Please contact me with questions.

Respectfully,
QD&“ B~ /’\) /U]r\_/i&—'c_/g_//(.

Don Wysocki
Extension Soil Scientist

Agriculture, 4-H Youth, Family & Community Development, Forestry, and Extension Sea Grant Programs. Oregon State University, United Stales
Department of Agriculture, and Umatilla County cooperating. The Extension Service offers its programs and materials equally to all people.
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UMATILLA COUNTY PLANNING DEPARTMENT
PRELIMINARY FINDINGS AND CONCLUSIONS
BLUE MOUNTAIN CHRISTIAN FELLOWSHIP CEMETARY
LAND USE DECISION REQUEST #LUD-185-15
MAP #6N3521A, TAX LOT #1100

1. APPLICANT: Paul Zehr on behalf of Blue Mountain Christian Fellowship, 52322
Sunquist Road, Milton Freewater, OR 97802

2. OWNER: Blue Mountain Christian Fellowship, 52322 Sunquist Road, Milton
Freewater, OR 97802
3. REQUEST: The applicant proposes to develop an 80 foot by 80 foot cemetery on

church-owned property.

4. LOCATION: The area of the Blue Mountain Christian Fellowship property proposed for
the cemetery is located on the south side of Sunquist Road (County Road
No. 512) at the northeast corner of Tax Lot #1100, in Township 06N,
Range 35E, Section 21A.

5. SITUS: The site address assigned to this property is 52322 Sunquist Road, Milton
Freewater, OR 97802.

6. COMP PLAN: Orchard District
7. ZONING: Exclusive Farm Use Zone (EFU, 160 acre minimum)

8. ACCESS: Access to the proposed cemetery will be via an existing paved driveway
that that is connected to the church and school parking lot.

9. ROAD TYPE: Sunquist Road is a two lane county paved road.
10. EASEMENTS:  There are no easements shown for the property.

11. LAND USE: Existing uses on the property include a church and attached school
building.

12. ADJACENT USE: Surrounding uses are primarily farming including alfalfa, goats, hops, and
grazed pasture.

13. LAND FORM: Columbia River Plateau
14. SOIL TYPES:  The subject property contains Freewater Gravelly Silt Loam (28A) which

is a Non-High Value soil type. High Value Soils are defined in UCDC
152.003 as Land Capability Class I and IL



PRELIMINARY FINDINGS AND CONCLUSIONS

Blue Mountain Christian Fellowship, Conditional Use Request — Cemetery, #LUD-185-15
Page 2 of 4

Land Capability

Soil Name, Unit Number, Description Class

Dry Irrigated

28A: Freewater Gravelly Silt Loam, 0 to 3 percent slopes IVs Iils

Soil Survey of Umatilla County Area, 1989, NRCS. The suffix on the Land Capability Class
designations are defined as “e” — erosion prone, “c” — climate limitations, “s” soil limitations

and “w” — water (Survey, page. 172).

15. UTILITIES: Pacific Power provides electricity to the area. Humbert Refuse and
Recycling provides garbage service.

16. WATER/SEWER: A domestic well and septic system are located on the subject property.
17. RURAL FIRE:  The property is not serviced by a fire district.

18. IRRIGATION: Irrigation to the property is from the domestic well located on site.
However the property is located within the Fruitvale Water District.

19. FLOODPLAIN: The property is NOT in a floodplain.

20. NOTICES SENT: Notices to adjacent property owners and agencies were sent on Tuesday,
July 7,2015.

21. CLOSING DATE: Monday, July 27, 2015

22. AGENCIES: Umatilla County Assessor, Umatilla County Public Works, Oregon
Department of Water Resources, Oregon Department of Environmental
Quality, Pacific Power

23. COMMENTS: Comments are pending.

24. ORS 215.283 (1) (A) and the UMATILLA COUNTY DEVELOPMENT CODE
(UCDC) Section 152.059 (B) ALLOW CEMETERIES IN CONJUNCTION WITH
CHURCHES TO BE PERMITTED IN EXCLUSIVE FARM USE ZONE. Cemeteries in

conjunction with Churches are a Land Use Decision subject to UCDC Section 152.617 (II)

(2). The criteria follow and are underlined, responses are in standard text.

LAND USE DECISION

UCDC Section 152.617 (1II)
(2) Cemetery in conjunction with Churches.
(a) Evidence in written form from an agronomist or other official competent in soils
analysis, that the terrain is suitable for internment and that the nature of the subsoil and
drainage will not have a detrimental effect on ground or domestic water supplies: The
applicant submitted a letter from Extension Soil Scientist, Don Wysocki. Mr. Wysocki

0,



PRELIMINARY FINDINGS AND CONCLUSIONS
Blue Mountain Christian Fellowship, Conditional Use Request — Cemetery, #LUD-185-15

Page 3 of 4

examined the soils and assessed the surrounding geography. Mr. Wysocki determined that
groundwater is greater than ten feet deep and that siting a cemetery at the proposed location
poses negligible risk to the water table or public health provided that current state
regulations for earth internment are followed.

The Umatilla County Planning Department finds that the applicant has provided written
evidence from a qualified soil scientist addressing the nature of the soils and drainage in
relation to ground water supplies. The criterion is satisfied.

(b) In establishing a new cemetery, adequate room for expansion shall be provided:; The
applicant has provided a site plan showing an adequate expansion area for the cemetery.
The criterion is satisfied.

(c) The site has direct access to a dedicated public or county right of way or state highway:
Access to the proposed cemetery site would be provided by an existing private driveway
extending off of Sunquist Road. The criterion is satisfied.

(d) All roads within the cemetery shall be, at a minimum, an oil mat surface; No interior
roads are proposed or appear necessary for the development of the cemetery. This criterion is
not applicable.

(e) The site shall be entirely enclosed by a fence of at least six feet in height, and set back
accordingly to meet vision clearance requirements: The applicant has indicated that a fence
will be installed around the perimeter of the cemetery. The cemetery fence would be located
well away from the road intersections where vision clearance would be an issue. The
criterion is satisfied.

(f) Cemeteries in conjunction with a church shall not be approved within three miles of an
urban growth boundary unless an exception is approved pursuant to ORS 197.732 and OAR
chapter 660, Division 004. Existing facilities wholly within a farm use zone may be
maintained, enhanced or expanded on the same tract, subject to other requirements of law.
The City of Milton Freewater is the nearest city to the Blue Mountain Christian Fellowship
property and the distance from the proposed cemetery to the Milton-Freewater urban growth
boundary is over three miles. The criterion is satisfied.

(g) On EFU zoned lands cemeteries are allowed in conjunction with churches consistent
with ORS 215.441 and are processed as a land use decision. ORS 215.441 allows, "If a
church, synagogue, temple, mosque, chapel, meeting house or other nonresidential place of
worship is allowed on real property under state law and rules and local zoning ordinances
and regulations, a county shall allow the reasonable use of the real property for activities
customarily associated with the practices of the religious activity ... " The Blue Mountain
Christian Fellowship property is zoned EFU and the request for a cemetery is being
processed as a land use decision for a “cemetery in conjunction with a church.” The church
was established in 2013.

The Umatilla County Planning Department finds that the applicant’s request for a cemetery
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Blue Mountain Christian Fellowship, Conditional Use Request — Cemetery, #LUD-185-15
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in conjunction with the existing church is consistent with ORS 215.441. The criterion is
satisfied.

(h) The cemetery may be required to have landscaping around the perimeter of the site. The
applicant has indicated that they are willing to provide landscaping around the perimeter of
the cemetery. Landscaping was not shown in the proposed site plan. The Umatilla County

Planning Department requests that the applicant submit a landscaping plan for the cemetery.
This criterion is pending approval.

DECISION: THE BLUE MOUNTAIN CHRISTIAN FELLOWSHIP LAND USE
REQUEST TO ESTABLISH A CEMETERY IN CONJUNCTION WITH A CHURCH IS
APPROVED, SUBJECT TO THE FOLLOWING CONDITIONS:

Precedent Condition:

1. Provide a site plan that shows the proposed cemetery landscaping.

Subsequent Condition:

2. Obtain a zoning permit from the Umatilla County Planning Department to establish the
cemetery.

Umatilla County Planning Department

Tamra J. Mabbott, Date
Planning Director
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Y/

RECEN/gp,
Robert and Tana Bromps J
52337 Sunquist RD. UL 29 5 s
Miton Freewater, OR. 97862 UNa |
June 13, 2015 PLANNgpc. "bl':__fou.«r_
*PEPAR:

To: Umatilla Department of Land Use Planning
Robert Waldher
County Planner

We would like to respond to the letter for Land use #LUD-185-15.
we are the property owners in direct contact with the Christian Fellowship
church and School on Sunquist RD.

We have been very upset by many of the events that have taken place as they started
building.

In the beginning we believed that this fellowship would not impact our area and that it
may be a good addition.

We did not fore see the problems with bringing this many people to our neighborhood.
We would like to explain:

1.we seemed to be living in town with all the traffic which includes all times of the day

and evening.
2. Construction of buildings was a mess - dust - noise - paper and material every ware.
Never caring enough to stop and ask if we had picked up their mess or if they could

help by watering down the dirt.

3. If we had a choice we would not let this population move to our quite farming
neighborhood. And Now they want to put a Cemetery in Front of our house, We Do
Not Want a Cemetery in front of our House! What will they put up next? A store,
some housing Complex??

We do not think a cemetery out of our front door is acceptable!
We would hope that you might put yourself in our position, and realize that We have

lived here over 20 years and this is our home.

We know that A.Z. Conrad enjoyed the school and playground here because he
donated the Land for the School and the area where the Fellowship is for a play ground.
He was not looking for anything more.

| feel the same please, lets not make this more than it is.

As stated before, We do not want a Cemetery out our front door!!

Kobert, W, Browps—  RW- TalKed v/ Tona on 7/28 opprsel 4o
T | ot ot diecHy acrss Hom howng |
[ prne— f- BF\-""""PA"’ Wes %:iu% L K 4o obaml) alosot

r%.}aﬁﬁ Aa a Wt\"g, . @



RECEIVED

JUL 272015

UMATILLA COUNTY
RLAMMNG DERARTMENT

Section 1: Request and Description of Application

This information deals with the Land Use Request Application where a Public Hearing is being requested.

DESCRIPTION OF THE LAND USE REQUEST APPLICATION IN QUESTION:

* Land Use Request Application File Number: LU D . I gg . / 5

9
e Type of Land Use Request Application: (Q me +@f’ i/

¢ Decision-Making Body: @Planning Director or [_] Other

1 wR A
e For a Request of a Public Hearing, Date Notice was sent: ‘>'\A ‘}} Y) ! 9’0 )5

Section 2: Contact Information

Name of Submittexr(s): r; h ./:. % oW 6( %rﬂa' B ane. [@
Address 5} %i ? Suﬂ 4. i S+ P\tf(
City, State, Zip: W'\ by Fry ¢ water _OR 478¢2
Telephone Number & Email -
rAddress: ‘JDQ' 5/ L’/(D“ QQ‘/?/

__C‘ﬁmﬁi@bmkmagﬁmwmggmi -

Date of Submittal for Request of a Public Hearing: 07 ( d ‘7/ ’5

Umatilla County Department of Land Use Planning, Notice of Request for a Public Hearing page 2
Version: February 20, 2009, File Location: H:\shared\Forms_Master\Appeal_Hearing.doc



Section 4: Certification

I/We, the undersigned, swear under penalty of perjury that the above responses are made
truthfully and to the best of my knowledge.

Signature of Submitter Date
Chrie Pgnpk.
Printed Name of Submitter
x Aok Twoh 72715
Signature of Submitter Date

ﬂn\ Banek.

Printed Name of Submitter

Signature of Submitter Date

Printed Name of Submitter

Signature of Submitter Date

Printed Name of Submitter

Umatilla County Department of Land Use Planning, Notice of Request for a Public Hearing page 4
Version: February 20, 2009, File Location: H:\shared\Forms_Master\Appeal_Hearing.doc



Section 3: Basis for the Request for a Public Hearing

Complete only for a Request for a Public Hearing

The Request for a Public Hearing must be based on issues you feel should be addressed in a
public forum. Please describe the reasons you feel that a public hearing should be held before
the Umatilla County Planning Commission in relation to the land use request application

specified above:

See ittached

Umatilla County Department of Land Use Planning, Notice of Request for a Public Hearing page 3
Version: February 20, 2009, File Location: H:\shared\Forms_Master\Appeal_Hearing.doc
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July 27, 2015
To Whom It May Concern:

Surrounding residents of the Blue Mountain Christian Fellowship are concerned about the proposed
development of a cemetery on its premises.

The biggest concern is the effect it will have on fandowners’ property value. Research indicates that
cemeteries decrease property value as indicated in the following situations. According to an article in
The Wall Street Journal titled “Selling Homes Near Dead People,” homes located within a two-block
radius of two different cemeteries compared to the homes located outside of the two-block radius were
significantly lower in value. Homes located within two blocks of Mount Olivet Cemetery in Queens, N.Y.,
had a median sales of $355,000 whereas the median sales of homes located outside the two-block
radius was $388,000. In another example, the median sales of homes located within two blocks of New
York City Marble Cemetery in the East Village was $695,000 versus the median sales of $800,000 for
homes located outside of the two-block radius. It is evident that cemeteries can decrease the value of
land. Please consider the residents who were here first and have worked hard to maintain the value of
their land.

Another concern or question is: Is there a need for a cemetery when there are several cemeteries
located throughout Umatilla County and Walla Walla County? In our community, there appears to be no
churches with cemeteries; therefore, these churches must be utilizing existing resources.

Finally, a concern is the use of the cemetery in terms of public use or strictly Blue Mountain Christian
Fellowship use. Can anyone be buried in the cemetery?

As an established community located on Sunquist Road, we have welcomed the church/school and in
return we hope that the members of the Blue Mountain Christian Fellowship respect our concerns about
the development of a cemetery.

Thank you for your time.
Respectfully,

Concerned surrounding-residents of the Blue Mountain Christian Fellowship.
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NOTICE OF PUBLIC HEARING
UMATILLA COUNTY PLANNING COMMISSION

YOU ARE HEREBY NOTIFIED as the applicant, adjacent property owner
or affected governmental agency of a Public Hearing to be held before the
Umatilla County Planning Commission on Thursday, August 27, 2015 at
6:30 p.m. in Justice Center Media Room, 4700 NW Pioneer Place, Pendleton,
OR.

REQUEST FOR A PUBLIC HEARING FOR LAND USE DECISION
REQUEST __ #LUD-185-15, BLUE = MOUNTAIN _ CHRISTIAN
FELLOWSHIP, applicant/property owners. During the public comment
period, a “Request for a Public Hearing” was submitted on July 27, 2015. The
request is to develop an 80 foot by 80 foot cemetery on church-owned
property. The area of the Blue Mountain Christian Fellowship property
proposed for the cemetery is located on the south side of Sunquist Road
(County Road No. 512) at the northeast corner of Tax Lot #1100, in Township
6N, Range 35E, Section 21A. The situs address for this property is 52322
Sunquist Road, Milton Freewater, OR 97802. Criteria of approval are found in
Umatilla County Development Code 152.059 (B), 152.617 (II).

For further information concerning the above proposal, please contact Bob
Waldher, Senior Planner, at the Umatilla County Planning Department, 216 SE
4th Street, Courthouse, Pendleton, Oregon 97801; telephone (541)278-6251;
email robert.waldher@umatillacounty.net .

WHEATRIDGE WIND ENERGY FACILITY. Planning Commission will
review the Wheatridge Wind Energy, LLC Application for Site Certificate
(ASC) submitted to the Oregon Department of Energy, Energy Facility Siting
Council (EFSC). Planning Commission will focus their attention on Exhibit K
of the ASC but may consider all relevant issues. Planning Commission role is
to make a recommendation to the Board of Commissioners who will submit
comments to EFSC.

For further information concerning the above request, please contact Tamra
Mabbott, Planning Director, at the Umatilla County Planning Department, 216
SE 4" Street, Courthouse, Pendleton, Oregon 97801; telephone (541)278-
6246; email tamra.mabbott@umatillacounty.net.

216 S.E. 4™ Street « Pendleton, OR 97801 « Ph: 541-278-6252 + Fax: 541-278-5480
Website: www.umatillacounty.net/planning » Email: planning@umatillacounty.net
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Opportunity to voice support or opposition to the above proposals, or to ask
questions, will be provided. Failure to raise an issue in a hearing, either in
person or by letter, or failure to provide statements or evidence sufficient to
afford the decision maker an opportunity to respond to that issue, precludes
appeal to the Land Use Board of Appeals based on that issue. Copies of
applications, documents and evidence pertaining to the hearings listed above,
and all relevant criteria are available for inspection at no cost and will be
duplicated at printing cost. A copy of the staff report will be available for
inspection or duplicated at least seven days before the hearing. Hearings shall
be governed by Section 152.772 of the Umatilla County Land Development
Code.

DATED THIS 7™ day of August, 2015
UMATILLA COUNTY DEPARTMENT OF LAND USE PLANNING



WHEATRIDGE WIND
ENERGY FACILITY
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August 18, 2015

TO: Planning Commission e
FROM: Tamra J. Mabbott, Planning Director /M
CC: Doug Olsen, County Counsel

Interested Parties
Public Comments for Wheatridge Wind Energy, LLC
August 27, 2015 meeting

SUBJECT:

The Wheatridge Wind Energy Project is under permitting
jurisdiction of the Oregon Energy Facility Siting Council (EFSC).
As part of that process, the County Board of Commissioner’s is
appointed as Special Advisory Group (SAG) to EFSC. In that
capacity, the Board has requested the Planning Commission
review the project application and, host a public hearing forum for
public comment.

That public hearing is scheduled during your meeting on August
27,2015. This will be the second hearing on the agenda that
evening. To begin, staff will present an overview of the land use
issues, along with attorney Wendie Kellington, whom the county
has retained to assist with the land use legal analysis. Staff and
Ms. Kellington will then answer questions of the commission.
Next the Commission Chair will open the meeting to hear
comments and testimony from the public. Planning Commission
can then advise staff on how to proceed with comments for the
Board of Commissioners consideration.

To assist in your review, portions of the Wheatridge application is
attached. See portions of Exhibit B Project Description and
Exhibit K Land Use. The entire application can be viewed on the
Oregon Department of Energy Website, as follows:
http://www.oregon.gov/energy/Siting/Pages/Facilities.aspx

216 S.E. 4™ Street * Pendleton, OR 97801  Ph: 541-278-6252 « Fax: 541-278-5480
Website: www.umatillacounty.net/planning ¢ Email: planning@umatillacounty.net



On Page 1of Exhibit K, the applicant writes “the project complies with the
majority of the applicable local substantive criteria from the comprehensive plans
and zoning codes” for the jurisdictions in which the Project is located.” Staff and
counsel presentation will focus on the portions of the application that do not appear
to comply with the local applicable land use criteria.

Consistent with our standard procedure, this Planning Commission packet will be
posted to the county website by close of business 7 days prior to the public
hearing, or August 20, 2015.

Table of Contents — Review of Wheatridge Wind Energy, LLC
1. Map - Figure C-1 Vicinity Map
2. Map — Figure C-4a Generator Tie Line Options and Option 1
Intraconnection Lines
3. Map - August 14, 2015 county map of proposed transmission line routes in
Umatilla County
July 28, 2015 county memo with landowner verification
Memo and exhibits from Attorney Wendie Kellington
ASC Exhibit B, Project Description (excluding maps)
ASC Exhibit K, Land Use (excluding maps)
ODOE Facility Siting Process stages
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MEMO

DATE: July 28, 2015

TO: Tamra Mabbott, Planning Director

FROM: Brandon Seitz, Assistant Planner @5

SUBJECT: Wheatridge Wind Exhibit F — Landowner Verification

I conducted the following review to verify landowners listed in exhibit F, adjacent
property owners name and addresses:

1. Created a 500 foot buffer around the project area in ARC using the most recent
Umatilla County tax lot maps to create a current list of landowners using
Umatilla County data.

2. Compared the list of tax lots to the list found on the ODOE website for
landowners within 500 feet. Found both list matched.

3. Reviewed landowner names and addresses in the county system to
Wheatridge’s listing. I found one discrepancy Map 2N20 #2500 has been sold.
The current owner is shown on the attached list and is also shown on the list as
an owner of another property.

4. Reviewed the landowner names and addresses for a list created by Julie Alford,
planning cartography, for property owners within 100 feet the proposed
Umatilla Electric Cooperative transmission line. Reviewed and corrected all
landowner names and mailing addresses to match our current information.

Attached: Wheatridge Landowners;
Properties Within 100’ of Wheatridge/Service Buttes Final T-line Proposal

216 S.E. 4" Street » Pendleton, OR 97801 « Ph: 541-278-6252 » Fax: 541-278-5480 @
Website: www.umatillacounty.net/planning « Email: planning@umatillacounty.net
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To: Tamra Mabbott
From: Wendie Kellington
Date: August 17, 2015
Re: Wheatridge Energy Facility

Status and Process

On March 18, 2013, the Oregon Department of Energy (ODOE) appointed the Umatilla County
Board of Commissioners as a “Special Advisory Group” (SAG) to provide specific input
regarding the proposed Wheatridge Wind Energy Facility (Wheatridge). The SAG input
requested by ODOE was to identify the applicable substantive criteria that apply to the
Wheatridge wind energy proposal and to determine whether the Wheatridge Applicant
(Applicant) supplied adequate evidence in the Application, to demonstrate the proposal complies
with the County identified applicable substantive criteria. Under ORS 469.504(1)(b)(A) and (5),
the “applicable substantive criteria” at issue are defined as:

“The * * * applicable substantive criteria from the affected local government’s
acknowledged comprehensive plan and land use regulations that are required by
the statewide planning goals and in effect on the date the application is submitted,
and with any Land Conservation and Development Commission administrative
rules and goals and any land use statutes that apply directly to the facility under
ORS 197.646.”

On April 12, 2013, the Umatilla County Board of Commissioners identified the state and local
applicable substantive criteria that applied to the proposed Wheatridge facility.

On August 27, 2015, the Umatilla County Planning Commission will consider public testimony
regarding whether the Wheatridge Application (Application) supplied enough evidence to
demonstrate compliance with the applicable substantive criteria that the County SAG identified.
After the public hearing, the planning commission will make a recommendation to the Umatilla
County Board of Commissioners’ concerning the Application’s compliance. Thereafter, the
Board of Commissioners will consider the planning commission’s recommendation and adopt a
formal Resolution to forward to ODOE (EFSC) regarding whether the County determines the
Wheatridge application contains sufficient evidence to demonstrate compliance with applicable
substantive criteria.

Kellington Law Group PC
P.O. Box 159
Lake Oswego Or 97034
(503) 636-0069
www KLGPC.com



Memorandum: Umatilla County Wheatridge Energy Facility

Understanding the Application

Exactly what the Application proposes is seemingly inconsistent at times and unclear. Whether
the proposal is adequately articulated and explained to enable an evaluation of its compliance
with SAG identified criteria, is a question to be considered by the Planning Commission. As
noted below, the most serious impediment to analyzing the Application’s compliance with
County SAG identified standards, is it failure to identify transmission routes. Reduced to its
essentials the Application proposes:

(H Wind Turbines, roads other infrastructure. Either 292 wind turbines or 200 wind
turbines,' spread between two Wheatridge Project areas — Wheatridge West and Wheatridge East
— are proposed to be placed on EFU zoned land in Umatilla and Morrow counties. Application
Exhibit B “Project Description”, p 4 Table B-1. However, the notification portion of the
Application, treats the project as a 292 turbine project. See Application Exhibit F, p 1.

Similarly, the land use segment of the Application treats the project as a 292 project. See
Application Exhibit K, p 1. The number of turbines that will be included in the project will
depend on the type of turbine the Applicant decides to purchase. Regardless of the number of
turbines deployed, the project will be a 500 MW project. Id. Roads and other infrastructure will
be established to support the wind turbines. Because the land use segment of the Application
evaluates the impacts of 292 turbines, the variability in the number of turbines that are
contemplated for the project alone, is not itself likely a significant land use issue. However,
whether the Application provides adequate evidence to establish the Application meets all
County SAG identified standards, including the direct and cumulative impacts of 292 turbines on
accepted farming practices and the costs of accepted farming practices among other things, are
land use issues that the planning commission should consider.

2) “Intraconnection Line(s)”. Intraconnection® is the connection between the proposed
windfarm and the grid. Intraconnection for the proposed project is noncommittal, instead four
(4) intraconnection “options” are listed. See Application Exhibit B “Project Description”, p 8-9.
The circumstances for choosing one of the 4 “options” is similarly noncommittal. According to
the Application, the intraconnection route selected “will depend on the point of interconnection
to the BPA grid, likely either the planned Longhorn or Stanfield substation and on the number of
Project Substations.” This interconnection point, is in turn, speculative. The Application’s lack
of specificity about intraconnection is tied to the Application’s twin failure to provide specificity
regarding interconnection. Not knowing where any of the project’s transmission will be located,
significantly impairs the County’s ability to evaluate the Application. However, while lack of
specificity about intraconnection is important, the lack of specificity regarding interconnection is
probably the more serious land use issue. How intraconnection is addressed in the Application is
briefly described in this Paragraph No. 2. How the Application deals with interconnection is
briefly addressed in the following Paragraph No. 3.

' With either 30 or 35 of these wind turbines in Umatilla County and the balance in Morrow County.

* Intraconnection lines are built by the wind developer and are distinguished from “Interconnection”.

Interconnection are the Gen-Tie lines that the Application states will someday be Umatilla Electric Coop (UEC) or
UEC/Columbia Basin Electric Cooperative (CB) built connections to the BPA system. @
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Memorandum: Umatilla County Wheatridge Energy Facility

The Application only evaluates one of the four intraconnection options for compliance with the
state’s “corridor assessment” criteria. Application Exhibit B “Project Description”, p 9-13. That
single option that was evaluated against the “corridor assessment criteria”, is intraconnection
“Option 1.” The Application states Option 1 for intraconnection (and no other) was evaluated
because it is the “longest route.” This option, however, is apparently almost entirely located in
Morrow County, and leads to the potential Strawberry substation which in turn leads to
interconnection that terminates at the potential Longhorn substation.® It does not appear that the
Application provided any required state administrative rule required “corridor assessment™ for
any other intraconnection option than this mostly Morrow County option. This means there is
apparently no “corridor assessment” of the type that is required by state law for any
“Intraconnection” option that would be located principally in Umatilla County.

Moreover, it is not clear whether or the extent to which intraconnection options located primarily
in Umatilla County (Options 3 or 4 explained at Application Exhibit B, “Project Description”, p
9), were evaluated in the Land Use segment of the Application (Exhibit K) against the County
SAG identified criteria. On this, the Application states:

“Wheatridge West is located entirely within Morrow County, approximately 5
miles northeast of Lexington, and approximately 7 miles northwest of Heppner.
Wheatridge West is bisected by Oregon Highway 207 (OR-207). Wheatridge
East is located approximately 16 miles northeast of Heppner and encompasses
land in both Morrow and Umatilla Counties. The Intraconnection Corridor is
located primarily within Morrow County and adjoins to the southeastern portion
of Wheatridge West and the southern portion of Wheatridge East.” Application
Exhibit K, “Land Use”, p 1. (Emphasis supplied.)

This seems to suggest that the only intraconnection evaluated against the County SAG identified
land use standards in Application Exhibit K, is Option 1. Recall, Option 1 heads west to the
potential Strawberry substation then hooks into the interconnection route that then heads north to
the potential Longhorn substation, all of which almost entirely in Morrow, not Umatilla County.
If Option 1 intraconnection was the intraconnection option evaluated for land use compliance,
then that would in turn suggest very little or no consideration was given to SAG identified
criteria for project intraconnection in Umatilla County (Options 3 and 4).

On the other hand, a chart and some of the map exhibits to the Application’s Exhibit K, suggest
Intraconnection Option 3 (mostly located in Umatilla County) was considered, although these
chart/maps are difficult to harmonize with the above quoted statement which ostensibly frames

? Application Exhibit K “Land Use,” p 19, suggests that 0.04 acres of Option 1 (0.02 in high value farmland and

0.02 not in high value farmland) is in Umatilla County. However, it appears that this may be wrong because under

any Option, more than 0.04 acres would appear to underlie Intraconnection in Umatilla County in order to connect
Wheatridge West and East; although the least amount of Intraconnection in Umatilla County, occurs under

intraconnection Option 1. Necessarily, it seems, that the amount of land taken for these the two options shown on

the Exhibit K chart in Umatilla County should be different. Further, the same values on the same chart are attributed

to “Option 3” as “Option 1” and it seems obvious that there would be much more than 0.04 acres of land taken for
intraconnection in Umatilla County for Option 3. While not strictly a land use issue, this tends to reinforce that
transmission — whether intra or interconnection -- is at best unclear or confusing, complicating the County’s ability @
to evaluate the Application.
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Memorandum: Umatilla County Wheatridge Energy Facility

the scope of the land use analysis in the Application. Compare Application Exhibit B “Project
Description” p 9, with Application Exhibit K, “Land Use” p 1, and 19 and also Figure K-6 and
K-6.1- to 18 through K-8. “Option 3” (mostly in Umatilla County) is the shortest route overall.

The chart at Application Exhibit K “Land Use”, p 19, appears to incorrectly identify the amount
of land underlying Intraconnection facilities in Umatilla County under Option 1 or 3 as being
limited to 0.04 acres. See Footnote 3 to this Memorandum.

“Option 4” appears not to have been evaluated at all against County SAG identified criteria in
the Application, regardless of whether the narrative which purports to frame the analysis or the
chart/maps, are utilized.

As noted in the beginning paragraph of this paragraph, intraconnection is probably not as serious
a potential problem as interconnection, but it is important for the planning commission to
understand how the Application deals with both.

3. Grid Connection or Interconnection. Interconnection appears to be the land use issue of
the greatest concern to area constituents. Interconnection to the grid, according to the
Application is entirely “conceptual”. See Application Exhibit B “Project Description™, p 3. In
this regard, the Application states: “The specific location of the future Gen-tie Line(s) is not yet
known; however, several potential routes have been identified and are shown as conceptual
alignments in the [Application] (see Figures C-4a/b/c/d).” (Emphasis supplied.) Application
Exhibit B “Project Description” p 3. The Application states that the Gen-Tie lines will be 230 kv
transmission lines “to be owned by Umatilla Electric Cooperative (UEC) or UEC in partnership
with the Columbia Basin Electric Cooperative (CB), but operated by BPA. The Gen-tie Line(s)
will be permitted by UEC and/or CB separately from the Wheatridge Project; therefore, this
application does not address impacts associated with the Gen-tie Line(s) and their associated
substation(s).” (Emphasis supplied.) Id.

The County/SAG Identified Applicable Substantive Criteria and the Applicant’s Response

A copy of the County letter to ODOE identifying the applicable substantive criteria is included in
the Planning Commission’s packet. Particular County SAG identified applicable substantive
criteria with which the Application appears to be deficient are identified in this Memorandum.

e UCDO 152.616(HHH)

The Wheatridge Applicant’s response to the applicable substantive law that the County
SAG identified, is Application Exhibit K. In sum, the Applicant either did not address
the applicable substantive law that the County SAG identified or argued it met a
“majority” of those standards. Application Exhibit K, p 1. The Applicant’s responses
are summarized below, with our comment:

@
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Memorandum: Umatilla County Wheatridge Energy Facility

“152.616(HHH) Application Requirements

“Response: UDCO 152.616(HHH)(5) lists information that would be required as
part of an application for a County Conditional Use Permit. The information
submitted as a part of this application and information that will be provided as a
condition of approval attached to the Site Certificate satisfy all of the information
requirements identified by Umatilla County. ” Application Exhibit K, p 21.

The Applicant’s statement above does not establish that the Application has supplied
adequate evidence to demonstrate compliance with the County SAG identified
applicable substantive law. Specifically, the Application fails to comply with UDCO
152.616(HHH)(5)(b) and (5)(c)(3), among other criteria, as discussed later in this
memorandum. These failures in turn mean the Application appears to fail to provide
adequate evidence to demonstrate compliance with UCDO 152.616(5)(d)(1).

To explain, UCDC 152.616(HHH)(5)(b) requires a map showing the location of
components of the proposed wind power generation facility. The County has interpreted
this provision to require a map showing the location of all of the components related to
the facility, which includes the routes and location of transmission facilities to connect
the project to the grid, as well as substations to serve the proposal. The requirement to
provide this map is an applicable substantive criteria because it will have a meaningful
impact on a decision to approve or deny the proposal.

Similarly, UCDC 152.616(HHH)(5)(c)(3) requires identification of the route and plan
for transmission facilities connecting the project to the grid. This similarly is an
applicable substantive criteria because it will have a meaningful impact on the decision
to approve or deny the proposal. Identifying the route for transmission and the plan for
transmission facilities, enables a meaningful evaluation of impacts and helps to identify
other applicable substantive criteria included within the development code or county
plan. As noted above, this information must also be depicted on the map required by
UCDC 152.616(HHH)(5)(b).

The SAG identified criteria require that transmission and substation locations be
disclosed. If those key components are “conceptual” and speculative as the Application
states, then the County’s typical response to such a land use application defect would be
that the project is simply premature or deficient and cannot be approved.

According to the Application, transmission and substations could be located anywhere:

“The specific location of the future Gen-tie Line(s) is not yet known; however,
several potential routes have been identified and are shown as conceptual
alignments on figures in the ASC (see Figures C-4a/b/c/d). With the proposed
Intraconnection Line(s) and multiple Substations, the Project is designed to
accommodate a variety of Gen-tie Line route options. Several likely points of
interconnection to the BPA transmission system exist, including the planned @
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Memorandum: Umatilla County Wheatridge Energy Facility

Stanfield substation near Stanfield, Oregon (Umatilla County) and the planned
Longhorn substation at the Port of Morrow, Oregon (Morrow County). These two
points of interconnection are the most likely and are shown throughout this ASC
as illustrative of the Project’s grid interconnection options, but other options may
exist. The timeline and control of the interconnection options are largely
established by BPA and other transmission customers in the area, which means
the Project’s construction timeline requires flexibility to be able to start
construction when the interconnection facilities are ready.”

UCDC 152.616(HHH)(5)(d)(1) requires a demonstration of compliance with UCDO 152.061.
This is an applicable substantive criteria as well. The deficits above, mean the Application’s
compliance with this standard is relatedly, deficient. If the location of the energy facility in its
entirety is not identified, then it is impossible to evaluate the facility’s compliance with UCDO
152.061. In this regard, UCDO 152.061 requires that all conditional uses in an EFU zone
demonstrate compliance with the following two approval standards:

"(A) Will not force a significant change in accepted farm or forest practices on
surrounding lands devoted to farm or forest use; and

"(B) Will not significantly increase the cost of accepted farm or forest practices
on lands devoted to farm or forest use."”

Evaluating Impacts - UCDO 152.061 (Individual and Cumulative Effects) and State
Cumulative Effect Standards

As explained above, UCDO 152.061 requires analysis of the significant impacts from the
facility on accepted farming practices and on the costs of farming. This same standard as it
appears in ORS 215.296(1), has been interpreted by the Oregon Court of Appeals to require not
only an evaluation of individual impacts from a proposed development, but also the
“cumulative effects” of that facility on farming operations and farming costs. Von Lubken v.
Hood River County, 118 Or App 246, 251 (1993).

This SAG identified standard intersects with ODOE’s wind “cumulative effect” standard
established in OAR 345-024-0015. This standard recognizes that potential adverse
effects attend the selection of transmission routes and substation locations; carrying the

potential for adverse cumulative impacts. A copy of that state “Cumulative Effect”
standard is Attachment 1 to this memorandum.

OAR 345-024-0015 does not allow EFSC to ignore impacts from related or supporting

facilities of a wind energy project. Rather, OAR 345-024-0015 imposes on EFSC an

independent, mandatory obligation on EFSC’s authority, that to issue a Site Certificate,

EFSC “must find that the applicant can design and construct the facility to reduce

cumulative adverse environmental effects in the vicinity by practicable measures,

including but not limited to the following. * * *” ORS 469.300(14) defines “facility”

to include the “energy facility together with any related or supporting facilities.” ORS @
469.300(24) defines “related or supporting facility” to include transmission facilities.
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Memorandum: Umatilla County Wheatridge Energy Facility

The Applicant’s failure to address SAG identified requirements not only appears to
deprive EFSC of authority to approve the application based failure to meet SAG
identified standards, but also failure to satisfy the state law “Cumulative Effects”
standard.

Planning Commission’s Evaluation

The Planning Commission is asked to take public testimony and make a
recommendation to the Board of Commissioners on the following two issues:

Il Whether the Wheatridge Application as proposed including turbines, roads and
related infrastructure, both with and without consideration of the two Umatilla County
(although speculative), potential intraconnection and interconnection transmission lines
and routes and substation(s), complies with Umatilla County SAG identified standards;

2. Whether the Application as proposed including turbines, roads and related
infrastructure, both with and without consideration of the two Umatilla County
(although speculative), potential intraconnection and interconnection transmission
lines and routes and substation(s), meets UCDO 152.061 which requires that the
energy facility:

"(A) Will not force a significant change in accepted farm or forest practices on
surrounding lands devoted to farm or forest use; and

"(B) Will not significantly increase the cost of accepted farm or forest practices
on lands devoted to farm or forest use."

This will require the Planning Commission to consider four key issues associated with
the proposed facility:

1. Compliance and effects of proposed turbines (presume 292 turbines),
roads and related infrastructure;

2. Compliance and effect of proposed Option 3 and Option 4
“intraconnection” lines to connect “West Wheatridge” and East
Wheatridge” to the point of “interconnection”;

3. Compliance and effects of the conceptual transmission interconnection
lines leading to the potential Stanfield substation that is shown as a
possibility on the Application;

4, Compliance and effects of potential transmission (both interconnection
and intraconnection) and substations being “conceptual” only, rather than
a concrete energy facility proposal.

i
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Memorandum: Umatilla County Wheatridge Energy Facility

EFSC Options if Application Does not Provide Sufficient Evidence to Establish
Compliance with SAG Identified Criteria

Where an Application fails to provide adequate evidence to establish compliance with
SAG identified approval criteria, EFSC lacks authority to approve the facility, except in
the specific limited circumstances described below. This particular situation is unusual
because the Applicant has failed to respond at all to two SAG identified standards and
that failure significantly influences its ability to comply with other SAG identified
standards. In other words, the Applicant’s failure to identify the location and route for
transmission and substation location(s) likely means the Applicant has not addressed
two SAG identified criteria and has failed to perform the direct and cumulative impacts
analysis required by UCDO 152.061 for the facility.

The consequences of these apparent failures appear to mean that EFSC has only limited
options to approve the proposal. EFSC may not interpret SAG identified criteria. EFSC
may not approve a proposal that does not meet SAG criteria, except under limited
circumstances discussed in this section. More detail on how this works, follows.

ORS 469.504(5) states EFSC “shall apply the criteria identified by the SAG.”
Accordingly, EFSC is required to apply SAG identified criteria, regardless of whether
the Applicant has done so. Compliance with applicable SAG standards may not be
deferred or otherwise conditioned to occur at some later point, in a process that would
not apply the SAG criteria in equivalent processes. See Willamette Oaks, LLC v. City of
Eugene, 232 Or App 29 (2009) (TPR is written to require resolution of whether uses
significantly affect a transportation facility be decided prior to approving a zone change
and cannot be deferred to a subsequent permit approval); see also Columbia Riverkeeper
v. Columbia County,  Or LUBA _ (LUBA No. 2014-017/018) (goal exception
standards are not permitted to be deferred to a permit proceeding).

Further, OAR 345-022-0000(3)}(b)* prohibits EFSC from using its public interest
“balancing” authority to excuse noncompliance with SAG identified criteria.

Accordingly, an Applicant’s failure to establish compliance with SAG identified
standards means EFSC has two options: EFSC may attempt to independently determine
the proposal complies with applicable Statewide Planning Goals or to take an exception
to “one or more” Statewide Planning Goals.

EFSC Option 1 — Finding Goal Compliance

EFSC can approve a project that does not comply with the applicable substantive law
identified by the SAG, by establishing that the proposed facility complies with the
“Statewide Planning Goals.” EFSC rarely if at all attempts to establish Goal compliance

*«(3) Notwithstanding section (2) of this rule, the Council shall not apply the balancing determination to the @
following standards: * * * (b) The land use standard described in OAR 345-022-0030 * * *”
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Memorandum: Umatilla County Wheatridge Energy Facility

independent of SAG identified criteria and, instead, traditionally relies on the SAG
identified standards. However, if EFSC were here to decide to avoid County standards
and decide Goal compliance on its own, it is the Applicant’s burden to establish
entitlement to a finding of Goal compliance. This is evident from OAR 345-021-
0010(1)(k)(iv).

However, even if the Applicant were to ask, and EFSC were to agree to invoke, this
extraordinary authority to avoid County SAG identified requirements and apply the
Goals directly, it appears that determining the project complies with applicable
Statewide Planning Goals would be very difficult in this case. This is because UCDO
152.616(HHH)(5) has been acknowledged to be in compliance with all Statewide
Planning Goals. UCDO 152.616(HHH) implements Goals 1 (Citizen Involvement),
Goal 2 (Land Use Planning) and Goal 3 (Agricultural Lands), among other Goals.
Accordingly, the proposal’s failure to comply with the acknowledged County SAG
identified standards, would appear to mean that the proposal fails to comply with the
Statewide Planning Goals. Moreover, Goal 2 requires all land use decisions have an
“adequate factual base”. Where the core problem is that an Applicant has failed to
provide any factual base for compliance with SAG identified standards (UCDO
152.616(HHH) (5)(b) , (5)(c)(3) and UDCO 152.061), it seems impossible for EFSC to
establish Goal 2 compliance.

If EFSC is unable to determine Goal compliance based on the Application as submitted,
then EFSC may consider approval of a facility that fails to comply with SAG identified
standards, by taking a Goal exception of the types described in OAR 340-022-0030(4).

EFSC Option 2 - Exceptions

It is important to note at the outset, that it is the Applicant’s burden to establish
entitlement to any exception. This is evident from the requirement in OAR 345-021-
0010(k)(v) that obliges the Applicant to justify any needed exception.

It seems there would be little doubt that EFSC would not be in a position to take a
“developed” or “irrevocably committed” exception to Goal 3 per OAR 340-022-
0030(4)(a) or (b), for any of the area around the Wheatridge wind farm to authorize
transmission or substations, because the entire area is currently successfully utilized for
agriculture. Further, a developed and committed exception to Goals 1 or 2 seems
inappropriate, for obvious reasons.

A “reasons” exception under OAR 345-022-0030(4)(c), may be similarly unlikely. The

key failures of compliance with SAG criteria, as noted above include the Applicant’s

failure to identify the routes and location of transmission facilities and substations.

Importantly, the Applicant makes no claim of adequate “reasons” to support the failure

to provide information about the project to enable the evaluation of the facility as the

Applicant envisions it. The Application contains no evidence to justify a reasons

exception to the opportunity for meaningful citizen input that Goal 1 requires, to

evaluate the wind energy facility’s compliance with the SAG identified criteria.
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Memorandum: Umatilla County Wheatridge Energy Facility

Approving an exception means that the public will never have a meaningful opportunity
to evaluate the “facility.” No exception has ever been granted for this in the past and its
hard to imagine adequate reasons can be stated to justify bypassing Goal 1.

Further, there is no evidence in the Application to support that there are “reasons” to
justify refusal to identify both intra and interconnection transmission routes to enable a
meaningful evaluation of the discrete and cumulative adverse impacts from the facility
on high value agricultural operations, as would be required by Goal 3. Simply stating
that the Gen-tie route and thus intraconnection routes and substations are unknown does
not supply a reason why they are unknown or what stands in the way of them being
known or even whether any of the “conceptual routes” or “options” are feasible.

Moreover, the Application does not support that transmission routes and substation
locations are unknown to the Applicant, in fact. In this regard, the Application supplies
enough information to conclude that transmission facility locations, route and
substations are not unknown. Specifically, the proposal is a multimillion dollar 500
MW wind farm, one of the largest in Oregon. It is being developed in “partnership”
with “Map Royalty, Inc.” which offers investors an investment in Wheatridge.
Application Exhibit A, p 2. The Applicant exists to “secure the real estate rights,
permits and interconnection rights necessary to construct and operate a wind energy
facility within the project footprint.” Application Exhibit D, p 2. Obviously,
interconnection to the grid is a part of the contemplated project. The Bank of Eastern
Oregon has indicated its willingness to provide a $17,500,000 letter of credit for the
construction of the proposed wind power facility, subject to approval of an application
for the same. Application Exhibit M, Attachment M-2. There is nothing to suggest that
a small regional bank would contemplate making that investment without assurance of
project financial feasibility which includes a reasonably certain transmission route and
substation(s) to serve the facility to connect it to the grid to make the facility feasible.

If intraconnection and interconnection transmission facility locations, route and
substations were disclosed, then not only would the project be capable of being
meaningfully evaluated against the SAG identified criteria, but also ODOE’s “corridor
selection assessment” requirements in OAR 345-021-0010(1)(b) would be properly
applied and addressed. On the latter, recall, the Application only appears to apply the
state OAR 345-021-0010(1)(b) “corridor assessment™ to intraconnection “Option 1,”
which is predominately in, and runs the entirety of required interconnection through,
Morrow County. The corridor selected and studied for intraconnection predetermines
the corridor for interconnection. It appears only studying Option 1 intraconnection fails
to comply with OAR 345-021-0010(1)(b). While compliance with OAR 345-021-
0010(1)(b) is not a SAG criteria concern, the apparent failure to comply with OAR 345-
021-0010(1)(b) underscores the interrelated problems posed by the Application’s
ambiguities and omissions on compliance with key SAG identified criteria.

@
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Memorandum: Umatilla County Wheatridge Energy Facility

The Application’s Evaluation of Impacts

e Limited Area for Evaluation

The Applicant evaluated impacts only from development of the wind farm, its
“Intraconnection Lines®” and an area % mile around the boundary of these. This is the
“Project Site” evaluated in the Application. From this limited “Project Site”, the
Applicant concluded that the Wheatridge proposal will not force a significant change in
accepted farm practices or significantly increase the cost of farm practices. It did not
address cumulative adverse impacts from the project including new transmission or
substations to connect the project to the grid. This limited “Project Site” area that the
Applicant evaluates is shown on Application Exhibit K-5, which is Attachment 2 to this
Memorandum.® Importantly, as noted variously in this Memorandum, the Applicant
provides no analysis of impacts on farming practices or costs from interconnection
transmission facilities, route or substations, even the ones identified in the Application
are speculative. The Application does not evaluate the impact of the eventual selection
of particular intraconnection options either on the necessary interconnection selection
that is associated with each such intraconnection option and the impacts on accepted
farm practices or their costs of these selections.

e Project Feasibility

There is no evidence that any “possible” interconnection transmission route is in fact
possible or feasible. There is no evidence that a Stanfield substation to serve the project
is “possible” or feasible. As such, the Application fails to evaluate the impact to
farming practices and costs of a developed multimillion dollar windfarm with no
connection to the grid.

On feasibility, it is worth noting there are two significant feasibility hurdles. One relates
to the fact that any arrangement between UEC and the Applicant, if there is one, with
respect to the intraconnection line is not disclosed. ORS 35.015 forbids UEC from
condemning farms or homes if it intends to convey “fee title or a lesser interest than fee
title” to a private party — like Wheatridge. See also Kelo v. City of New London, 545 US
469, 125 S Ct 2655, 162 L Ed 2d 43 (2005). If it is intended to convey any interest to
Wheatridge or another private entity, no such condemnation may lawfully occur.
Moreover, for UEC to construct such lines, permission must be sought from the PUC for
the same. ORS 758.015. As far as the County is aware, no such petitions have been
submitted to the Oregon PUC. Therefore, there is inadequate information in the
Application to ascertain whether interconnection is feasible in any case.

®

* As noted, these are the lines that connect Wheatridge East and Wheatridge West together. There is no commitment
in the Application for the particular routes for these lines and associated substations, as explained above.
® This Application Figure K-5 relies on Option 1 intraconnection.
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e Practical Issue With Failure to Decide Transmission

The Applicant’s failure to evaluate the cumulative effects of its project, even as it
limitedly describes it, on accepted farming practices and the costs of accepted farming
practices makes meaningful evaluation of the project illusory. This is because this
project to be an energy “facility”, means it requires transmission. It is one thing to
upgrade existing transmission facilities (as is ostensibly possible along Butter Creek
Highway), and quite another to build wholly new transmission facilities (as the
Application suggests is the preference). If existing transmission facilities along the
Butter Creek Highway are not to be upgraded to serve the project and new transmission
is to be built to serve the project instead, then the cumulative impact of this and other
windfarms and their transmission facilities on the continuation of accepted farming
practices and their costs in the area must be, and has not been, addressed. In this regard,
the “area” affected by this cumulative impact issue is at least the area proximate to the
“intratransmission” options, as well as the two “potential” interconnection transmission
routes and potential substations disclosed in the Application, as well as other proximate
farming areas already squeezed by energy facilities. The Planning Commission should
consider seeking public input on what those cumulative impacts would be from a 500
MW windfarm in this particular area and the fact that such a facility requires and
certainly will get transmission.

e Cumulative Effect of More Turbines

Moreover, the cumulative adverse environmental effects of an additional 500 MW
windfarm turbines and related infrastructure, in addition to all the other turbines and
infrastructure in the area, have not been evaluated, including adverse effects of more
turbines and infrastructure on farming as well as aesthetic values.

e How the Applicant addressed Potential Adverse Effects

The Applicant essentially concludes’ the Wheatridge Project has no adverse effects on
farm practices or the cost of farm practices in the limited area the Application studies,
because:

a. Construction is temporary;

b. Land lost to farming “due to siting of permanent project improvement is a
de minimus percentage of the total farm use land in Umatilla County;
therefore the inability to use the land for farm purposes is not significant;

c. The applicant pays for roads and project facilities and the cost of these
does not fall on farmers;

d. Access roads for the Project will benefit agricultural land users through
improved access to farm fields and “resulting in lower fuel costs”;

e. Farmer lessees will approve site plans for development on leased land;

7 See Application Exhibit K, p 19-20.
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f. “Wheatridge has confirmed that no landowners in the Project Area utilize
aerial spraying of pesticides or fertilizers; the Project would not affect the
application of pesticides or fertilizers using ground based methods”;

g. Wheatridge will control weeds;

h. Wheatridge will record a covenant not to sue “against its Project leasehold
interests with regard to generally accepted farming practices on adjacent
farmland.” (Emphasis supplied.);

i. Construction and operation of the Project will implement dust and erosion
control measures and limiting disturbance areas as “practicable”;

J. Wheatridge will consult with “area landowners” during construction and
operation to “reduce or avoid any adverse impacts to farm practices or
surrounding lands and to avoid any increase in farming costs.”

k. Disturbances from roadways, temporary utility requirements and laydown
areas will be minimized and after construction temporary facility areas
will be restored.

1. “The Project is designed and legally structures such that the cost burden of
constructing and maintain access roads and other facilities would not fall
on the landowner and would not increase the cost of farming for affected
landowners.” Participating landowners will be compensated.

The Planning Commission should take testimony, evaluate and recommend whether the
Applicant has adequately established compliance with the direct and cumulative effects farm

impacts standards of UCDO 152.061, reproduced below again for convenience:

"(A) Will not force a significant change in accepted farm or forest practices on
surrounding lands devoted to farm or forest use; and

"(B) Will not significantly increase the cost of accepted farm or forest practices
on lands devoted to farm or forest use."

EFSC Cannot Grant a “Variance”

The Applicant asks that “to the extent the Project cannot comply with an applicable
criterion, EFSC should approve a variance to the applicable criterion * * *.”
Application Exhibit K, p 1. EFSC has no authority to grant a “variance.” Had the
Applicant applied for a CUP from the County, conceivably the Applicant might have
been able to also apply for a variance from the County, under County approval
standards. But the Applicant elected to seek approval through the EFSC process, which
does not include rights to “variances.”

Issues Raised to Date to be Considered by the Planning Commission
Regarding the Failure to Comply with UCDO 152.061

e There is no “Project” to Evaluate
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Constituent commentators have noted that the “Project” is for an energy “facility” which is, as a
matter of state law, defined to include transmission and substations. ORS 469.300(14) and (24).
Without transmission, the “facility”” cannot exist. Thus, the Application is either unapprovable as
premature or must be denied as noncompliant with applicable standards. The statutory and rule
program for energy facilities does not contemplate approval of “conceptual”, speculative,
contingent applications. If, as commentators suspect, intra and interconnection transmission
route and substation(s) are known, they must be disclosed for a “facility” to be approved by
EFSC. However, a “conceptual” facility with commitments to nothing, is not the equivalent of a
“facility” that EFSC may approve, and without a “facility,” there is no “project” that can be
meaningfully evaluated against SAG identified criteria.

Per the requirements of OAR 345-021-00110(1)(c), an application is required to supply
“Information about the location of the proposed facility, including (A) A map showing the
proposed locations of the energy facility site, all related and supporting facility sites * * * (B) A
description of the location of the proposed energy facility site, the proposed site of each related
or supporting facility * * *.” The proposal fails to describe the locations of all transmission lines
in and between the project areas making it impossible to meaningfully evaluate the proposal.
Identification of the location of proposed facilities is necessary to enable the required evaluation
of impacts to agriculture and is also necessary to enable a determination of whether the
Application contains sufficient evidence to establish compliance with the “applicable substantive
criteria.”

e Land Use Impacts Have not Been Identified or Evaluated by the Applicant

The Application has failed to analyze the effects on agricultural practices and costs of any new
transmission routes’ and substations and the direct and cumulative effects of both on farm
operations, especially circle irrigated farmland, compared with alternatives that do not require
new facilities and improvements. The commentators note that this creates a disadvantage for
farmers and others seeking to evaluate the application. As such, the Applicant made no effort to
identify significant adverse impacts on land use as required and the Application is unresponsive
to applicable standards.

e Agricultural Impacts Raised by Commentators to Date (Including Written
Comments Objecting to the NOI for the Project)

Agricultural Policy and Occupying Pivot Irrigation Corners with Transmission Towers

Oregon land use policy favors and protects high value irrigated crop land. ORS 215.243(2)
(“The preservation of a maximum amount of the limited supply of agricultural land is necessary
to the conservation of the state’s economic resources and the preservation of such land in large
blocks is necessary in maintaining the agricultural economy of the state and for the assurance of
adequate, healthful and nutritious food for the people of this state and nation”). The siting of
energy facilities, is not immune to this important state agricultural land use policy. To the
contrary, the siting of energy facilities is required to comply with state agricultural lands policy.
ORS 469.504(b). The Application impermissibly ignores the substantial impacts on agricultural
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practices caused by transmission corridors, in contravention of the requirements of state law that
requires energy facilities pay particular attention to agricultural impacts.

The importance of Oregon agricultural land use policy to the instant Application cannot be
overstated. Farmland is scarce and decreasing. This is especially true for irrigated farmland in
the project area. The scarcity of valuable irrigated farmland resource is aggravated by the
proposal which contemplates the potential for new transmission facilities on such land to reach
the Stanfield substation, and also on such land located within a critical groundwater area. With
limited surface and groundwater availability, new or expanded water rights are difficult and, in
some instances, impossible to obtain. Correspondingly then, little if any new irrigated farmland
can be developed in the area.

Despite the unavailability of new water rights, additional lands are being developed and irrigated
as a result of new irrigation techniques and water storage programs. Because of the ease and
affordability of modifying existing irrigation systems, newly developed and irrigated lands tend
to be located in the corners of existing irrigated circles. Placement of towers in circle corners
prevents farmers from the valuable opportunity to efficiently and affordably develop new
irrigated cropland. Placement of wind turbines on farms means any irrigation must avoid towers.
Essentially turbines make the large swaths of the farmland on which they sit, off limits to
irrigation. The applicant has not explained whether the areas upon which the turbines are
proposed to be situated have irrigation rights that will be compromised or lost. The loss of use of
these circle pivot corners to irrigation due to towers, removes the incentive to improve irrigation
efficiency and increases the scarcity and cost of high value irrigated farmland which are
discouraged under state agricultural land use policy. The loss of irrigability or irrigation rights
for active farms underlying wind turbine sites due to turbine location, diminishes the viability of
the farms upon which turbines are situated, which adversely impacts that farming practice of
irrigation and certainly increases its cost. The Application does not address these issues. The
state’s policy of protecting high value irrigated farmland is not furthered by any utility siting on
the limited supply of irrigated cropland in the area.

Irrigation and Water Delivery Systems

The Applicant’s failure to address impacts of the proposal on irrigated crop circles causes it to
miss that it will cause significant and ongoing impacts on the irrigated crop circles and impose
severe limitations on their agricultural use. The Application fails to deal with impacts related to
electrical and magnetic interference with irrigation equipment. Landowners monitor and control
irrigation systems through sensitive wireless systems and controls. The Application fails to
address whether and to what extent these may be affected by overhead power lines and strong
electrical and magnetic currents. Additionally, transmission line’s currents are likely to
exacerbate electrolysis that corrodes metal pipelines, parts, and controls which are the
fundamental core of circle irrigation systems. This is a problem not only for high voltage lines
but also smaller intra-transmission lines connecting the proposed east and west Wheatridge
areas. The Applicant must address whether the proposed location of lines or towers will interfere
with, or require any limitations on, or modifications of (1) the configuration or operation of
above ground irrigation systems including center pivot irrigation equipment, electric equipment
and controls, pump stations and controls, and all other above ground equipment necessary and @
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useful for crop irrigation, (2) the configuration or operation of all underground water delivery
systems including pipes, valves, controls, meters, and all other equipment necessary and useful
for irrigation water delivery, and (3) the full benefit, use, and enjoyment of all easements,
licenses, or other agreements relating to the installation, repair, replacement, and use of water
delivery systems.

Additionally, placement of towers and turbines affects the maintenance and operation of
underground pipelines, pump stations, and controls, many of which are located in circle corners.
Nothing in the Application contemplates or addresses the maintenance or replacement of above
or below ground irrigation pipelines that may be beneath a transmission line tower.

Chemical Application / Mowing Interference

Irrigated crops require frequent application of herbicides, pesticides, fertilizers, and other
chemicals both by air and ground application methods. Overhead lines and transmission towers
as well as wind turbines themselves, complicate, limit, and in some instances prevent aerial
chemical application which requires more expensive, more invasive, more damaging, and less
effective chemical treatments and applications (all of which can result in crop damage and
decreased yields). Ground application of herbicides to control weeds under and around
transmission towers is similarly affected. Additionally, the transmission towers and turbines
prevent mowing, which is a common and environmentally preferred weed control method.

A special note about aerial spraying is owed at this juncture.

While the Application states that there is no aerial spraying of pesticides or fertilizers in the
“Project Area”, that does not support a conclusion that the Application meets any of the
standards “does not force a significant change in accepted farming practices”; or “significantly
increase the cost of accepted farming practices” or has no adverse “cumulative effect” on
farming practices affected by the proposal.

It is impossible to evaluate the potential adverse effects on aerial spraying from the facility, when
miles of interconnection transmission and substations are not disclosed. The Application’s
failure to make a commitment about the location or route for transmission lines or substations to
serve the wind farm, means it is impossible to evaluate the project’s effect on aerial spraying
operations that it will indisputably compromise. However, the “potential” two alternate
interconnection routes located in Umatilla County, demonstrate how severe the adverse impact
on aerial spraying on area farms will be. Either of the potential 