Umatilla County

Department of Land Use Planning

AGENDA

Umatilla County Planning Commission
Public Hearing
Thursday, February 26, 2015, 6:30 p.m.
Justice Center Media Room
Pendleton, OR

Members of Planning Commission Members of Planning Staff
Randy Randall, Chair Tamra Mabbott, Planning Director
Gary Rhinhart, Vice-Chair Carol Johnson, Senior Planner
John Standley Shane Finck, Planner

Tammie Williams

Don Wysocki

David Lee

Don Marlatt

Suni Danforth

Cecil Thorne

1. Call to Order

2. New Hearing:

CONDITONAL USE REQUEST #CUP-1244-15, High Desert Marine, Applicant/Property Owner: The
applicant requests approval of a night watchman-caretaker dwelling on land identified as Tax Lot 1001
Map 5N 28 27B. The property is located on the south west intersection of Bensel Road and State
Highway 395 approximately three miles north of the City of Hermiston, southeast of the City of
Umatilla. The hardship dwelling standards of approval are found in the Umatilla County Development
Code Retail Service Commercial Zone Section 152.247 (K), 152.615 and 152.616(X).

3. New Hearings:

NON-FARM DWELLING REQUEST LAND USE DECISION, #L.UD-176-14, NF Land, LLC,
Applicant/Property Owner: The applicant requests approval of a non-farm dwelling on land identified as
Tax Lot 102, Map 5N3622 and Tax Lot 902, Map 5N3623. The property is located on the north side of
the North Fork of the Walla Walla River Road just east of the intersection with Powerline Road,
approximately four miles southeast of the City of Milton-Freewater. The non-farm dwelling standards of
approval are found in the Umatilla County Development Code Exclusive Farm Use Section 152.059 (K)
(8), (10) & (11).
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NON-FARM DWELLING REQUEST LAND USE DECISION, #LLUD-177-14, NF Land, LLC,
Applicant/Property Owner: The applicant requests approval of a non-farm dwelling on land identified
as Tax Lot 3300, Map SN36. The property is located along the north side of the North Fork Walla
Walla River Road approximately one mile east of the intersection with Powerline Road. The property is
approximately five miles southeast of the City of Milton-Freewater. The non-farm dwelling standards
of approval are found in the Umatilla County Development Code Exclusive Farm Use Section

4. Status of Appeals or Board actions.
Next Scheduled Meeting: (location to be determined)

Thursday, March 26, 2015, 6:00 p.m., Justice Center Media Room, Pendleton, OR or
Stafford Hansell Government Center, 915 SE Columbia, Hermiston, OR
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NOTICE OF PUBLIC HEARING
UMATILLA COUNTY PLANNING COMMISSION

YOU ARE HEREBY NOTIFIED as the applicant, adjacent property owner or
affected governmental agency of a Public Hearing to be held before the
Umatilla County Planning Commission on Thursday, February 26 2015 at
6:30 p.m. in Justice Center Media Room, 4700 NW Pioneer Place, Pendleton,
OR.

CONDITONAL USE REQUEST #CUP-1244-15 High Desert Marine,
Applicant/Property Owner: The applicant requests approval of a night
watchman-caretaker dwelling on land identified as Tax Lot 1001 Map 5N 28
27B. The property is located on the south west intersection of Bensel Road
and State Highway 395 approximately three miles north of the City of
Hermiston, southeast of the City of Umatilla. The hardship dwelling standards
of approval are found in the Umatilla County Development Code Retail
Service Commercial Zone Section 152.247 (K), 152.615 and 152.616(X).

For further information concerning the above request, please contact Tamra
Mabbott at the Umatilla County Planning Department, 216 SE 4™ Street,
Courthouse, Pendleton, Oregon 97801; telephone 541-278-6246; email
tamra.mabbott@umatillacounty.net

Opportunity to voice support or opposition to the above proposal, or to ask
questions, will be provided. Failure to raise an issue in a hearing, either in
person or by letter, or failure to provide statements or evidence sufficient to
afford the decision maker an opportunity to respond to that issue, precludes
appeal to the Land Use Board of Appeals based on that issue. Copies of
applications, documents and evidence pertaining to the hearing listed above,
and all relevant criteria are available for inspection at no cost and will be
duplicated at printing cost. A copy of the staff report will be available for
inspection or duplicated at least seven days before the hearing. Hearings shall
be governed by Section 152.772 of the Umatilla County Land Development
Code.

DATED THIS 12th day of FEBRUARY 2015
UMATILLA COUNTY DEPARTMENT OF LAND USE PLANNING

216 S.E. 4" Street » Pendleton, OR 97801 » Ph: 541-278-6252 « Fax: 541-278-5480
Website: www,umatillacounty.net/planning « Email: planning@umatillacounty.net



UMATILLA COUNTY PLANNING DEPARTMENT
PRELIMINARY FINDINGS AND CONCLUSIONS
High Desert Marine CONDITIONAL USE PERMIT, # C-1244-15
Map # SN 28 27B, Tax Lot # 1001, Account # 144876

APPLICANT: Roderick and Carolyn McKenzie dba High Desert Marine, 32917 Bensel
Road, Hermiston, OR 97838

OWNER: Roderick & Carolyn McKenzie, 32917 West Walls Road, Hermiston, OR
97838

LOCATION: The property is located on the southwest corner of the intersection of
Highway 395 and Bensel Road approximately three miles north of the City of Hermiston.
Situs address is 32917 Bensel Road.

ACREAGE: 3.83 acres

COMP PLAN: Industrial and Commercial

ZONING: Light Industrial (LI) and Retail, Service, Commercial (RSC)

REQUEST: To allow for a park model RV to be occupied by a caretaker/nightwatchman.

BACKGROUND: Mr. and Mrs. McKenzie have owned the business since 1980. A Park
Model RV has been in place since that time. In Fall 2013 Code Enforcement county code
enforcement staff conducted an in-depth review of zoning and solid waste compliance along
Highway 395 North. As part of that process, it was discovered that the Park Model RV was
never permitted. The McKenzie’s were advised of options to bring the property into
compliance with the county code. One option was to file a CUP application for a
manufactured home. Another option was to discontinue use of the Park Model. The
McKenzie’s took the second option and have since filed this CUP to permit a caretaker
dwelling.

Recently, Planning Commission engaged in a discussion about Park Model RV’s,
specifically whether they agreed the code definition clearly recognized them as a dwelling
and, if they should be permitted outside of an RV Park. Planning Commission concluded
generally that a Park Model RV was not equivalent to a dwelling and should not be
permitted as such in a residential zone. However, Planning Commission agreed that a park
Model RV could be used as a caretaker/night watchman structure in a commercial and
industrial zone. The commission advised staff to move ahead with formal amendments to
the code to clarify their interpretation.

Since the time the McKenzie’s asked the occupant to leave the Park Model RV, they have
been burglarized and robbed numerous times. This has caused a serious hardship on the
business. The McKenzie’s are considering selling the business and would like to resume
use of the Park Model RV for security. At this point they would prefer not to invest in a
more expensive manufactured home, especially given that the RV has functioned very well
as a security measure, at least until the time it was no longer occupied at night.
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8.

9.

10.

11.

12.

14.

15.

16.

17.

18.

19.

20.

ACCESS & ROAD TYPE: The property has an existing, direct access to Bensel Road, an
asphalt county road.

EASEMENTS: No easements were noted on the application.

LAND USE: The property has a large retail store which offers marine supplies and service,
fishing supplies, boat and snowmobile repair, ATV sales and canopies.

ADJACENT LAND USE: Adjoining land to the south is zoned light industrial and is the
location of the Hermiston speedway race track. The parcel to the west is zoned Light
Industrial with an Aggregate Resources Overlay Zone and has a sand and gravel operation.
Land to the north is in the Umatilla Urban Growth Area and is zoned F1 with a commercial
plan designation. Land to the east, across highway 395 is zoned industrial and contains
vacant parcels and some parcels farther east developed with industrial uses.

BUILDINGS: The property has a shop building, pump house, storage shed and outdoor
storage of inventory. The park model RV dwelling is currently located south of Bensel
Road, in the location with the park model RV has been used for a night watchman for many

years.

UTILITIES: Umatilla Electric provides electrical service and Sanitary Disposal
provides garbage service to the property.

WATER/SEWER: There is an exempt well on the property that currently supplies water
to the office. A septic system for the office is also located on the property. The
manufactured home will share the existing well and use the existing septic system.
IRRIGATION: The property is not located within an irrigation district.

FLOODPLAIN: The property is not located within a flood hazard area.

PROPERTY OWNER & AGENCY NOTICES SENT: February 12,2016
COMMENT DUE DATE: Planning Commission Hearing February 26, 2015
AGENCIES: Department of Environmental Quality, State Building Codes Agency, State

Water Resources, Umatilla County Assessor, Umatilla County Public Works, Hermiston
Rural Fire District, Umatilla Rural Fire District.

21. COMMENTS: No comments submitted to date.

22. STANDARDS OF THE UMATILLA COUNTY DEVELOPMENT CODE. In the

Light Industrial Zone, a caretaker dwelling is allowed with A CONDITIONAL
USE PERMIT. 152.303(1). The applicant has filed for a conditional use permit.
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§ 152.616 (X) STANDARDS FOR REVIEW FOR CONDITIONAL USES:

(X) Dwellings (as an accessory use) for the owner or operator of each existing permitted use.

(1) If a mobile home is to be used, the mobile home shall be skirted and set up

to have the appearance of a residential dwelling;

The park model RV has been used as a caretaker night watchman residence for many years. Itis
skirted and set up to look semi-permanent and has the appearance of a residence. The location of
the manufactured home will be approximately where the RV was set up.

(2) A yard area, including landscaping, shall be maintained around the dwelling;
There is an existing parking area and lighting.

(3) Any mobile home used as an accessory dwelling shall be removed within
30 days after the principal use on the property ceases;

This shall be included as a condition of approval.

(4) Complies with other conditions necessary as provided in § 152.615.
See 152.304 below.

§ 152.304 LIMITATIONS ON USES IN THE LIGHT INDUSTRIAL ZONE.

(A) All business, commercial and industrial activities, and storage allowed in an
LI, Light Industrial, Zone shall be conducted wholly within a building or shall
be screened from view from adjacent public roads or surrounding properties in
farm, residential or commercial zones, unless the entire activity is conducted
more than 500 feet from said surrounding property or road. Qutdoor storage of
farm and forest products or equipment shall not be subject to this limitation;
The existing business is conducted primarily within the large shop. Outdoor storage
of boats, canopies and other supplies is outside of the building within the fenced area.
This outside storage has been part of the business since the business was established
in the 1970’s. A Park Model RV has been used as a night watchman dwelling since
1980.

(B) All off-street loading areas shall be screened from view if adjoining
properties are in a residential zone; There is adequate parking in front of the
Retail Store. Parking for the Park Model RV occupant will be next to the structure.

(C) All noise, vibration, dust, odor, smoke, appearance or other objectionable
factors involved in any activity shall comply with appropriate state and federal
regulations.

The caretaker dwelling will not create any objectionable activity relative to noise,
vibration, dust, odor, smoke or appearance.

§ 152.615 ADDITIONAL CONDITIONAL USE PERMIT RESTRICTIONS
In addition to the requirements and criteria listed in this subchapter, the Hearings Officer,
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Planning Director or the appropriate planning authority may impose the following conditions
upon a finding that circumstances warrant such additional restrictions:

(A) Limiting the manner in which the use is conducted, including restricting hours of
operation and restraints to minimize such environmental effects as noise, vibration, air
pollution, glare or odor. The dwelling and the occupants of the dwelling will not produce
excess noise, vibration, or glare or odor. Additional conditions are not imposed. Therefore,
restricting hours of operation is not necessary and additional conditions are not imposed.

(B) Establishing a special yard, other open space lot area or dimension. The applicant’s
site plan shows the area proposed to be used for the manufactured home. The east side of
the property will be an open area.

(C) Limiting the height, size or location of a building or other structure. No other
structures are proposed. Additional conditions to limit the height, size or location of a
building or structure are not imposed.

(D) Designating the size, number, location and nature of vehicle aceess points. There is
an existing access to the property from Bensel Road.

() Increasing the required street dedication, roadway width or improvements within
the street right of way. Bensel Road is a 60’ wide county right-of-way and therefore the
application complies with County TSP access easement width requirement.

(F) Designating the size, location, screening, drainage, surfacing or other improvement
of a parking or loading area. The applicant has provided a site plan depicting the
approximate location of the manufactured home. Where there are no water rights on the
property, landscaping is not proposed.

(G) Limiting or otherwise designating the number, size, location, height and lighting of
signs. No signage is proposed for the dwelling. Therefore this standard is not applicable.

(H) Limiting the location and intensity of outdoor lighting and requiring its shielding;
No new lighting is proposed, except for standard lighting for a residence. Any outdoor
lighting must be directed away (shielded) from residential neighboring properties and is an
imposed condition.

(I) Requiring diking, screening, landscaping or other methods to protect adjacent or
nearby property and designating standards for installation and maintenance,
The property is zoned industrial and commercial. The Park Model RV is located
primarily within the industrial zone. It is also located inside a tall, fenced area.
Screening and diking is not necessary. The property is currently fenced around the
perimeter.

(J) Designating the size, height, location and materials for a fence. The fence around the
parcel is constructed of noncombustible chain link fencing material. Additional conditions
for fencing are not imposed.
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(K) Protecting and preserving existing trees, vegetation, water resources, wildlife
habitat, or other significant natural resources. The property is zoned commercial and
light industrial and has no irrigation water rights. The area is devoid of vegetation, has no
water rights, wildlife habitat or other significant natural resources. An exempt well located
on the property will be used for potable water. Therefore, since there are no significant
natural resources present on the property, further limitations through conditions requiring
additional protection and preservation are not necessary.

(L) Parking area requirements as listed in §§ 152.560 through 152.562 of this chapter.
Parking requirements for industrial uses are linked to the square footage of a (business)
building’s public space and the number of employees. The proposed caretaker dwelling is
not a building with public space. However, parking would be necessary for residents of the
dwelling. Parking area for occupant of the dwelling is adjacent to the Park Model RV and is
also within the security fence area.

DECISION: BASED UPON THE ABOVE STATED FINDINGS AND CONCLUSIONS,
THIS REQUES MAY BE APPROVED AND IS APPROVED SUBJECT TO THE
FOLLOWING CONDITIONS:

Precedent Conditions:

1. Provide a site plan showing the location and setback (from property lines) of the Park
Model RV, parking area for occupants of the dwelling, exterior lighting for the
dwelling and landscaping if proposed.

2. Obtain a zoning permit from Umatilla County Planning Department.
3. Applicant shall be responsible to comply with all appropriate State permits including,
but not limited to, those from Department of Environmental Quality and State

Building Codes.

Subseguent Conditions:

4. Construction of any signs shall comply with the County Sign regulations in Sections
152.545 through 152.548.

5. The Park Model RV shall only remain as a secondary use to the business and shall be
removed within 60 days of the date the business ceases operations.

UMATILLA COUNTY PLANNING DEPARTMENT

Dated day of , 2015

Randy Randall, Chairman
Umatilla County Planning Commission
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10.

11.

12.

13.

NF LAND, LL.C LAND USE DECISION, #LUD-176-14
FEBRUARY 26, 2015
PLANNING COMMISSION HEARING
PACKET LIST
Staff Memo to PC, pages 1 & 2
Property Vicinity Map, page 3
Applicant’s Site Plan Map, page 4
2000-acre Impact Study Area Map, page 5
Staff Report-Preliminary Findings, pages 6-15
Application for a Permit to Use Ground Water, pages 16-34

OWRD Proposed Final Order Water Rights Application No. G-17604, pages 35-49

OWRD Comment Letter from Greg Silbernagel, Waterrmaster, District 5, and
NF Land LLC, Application Map for Permit to Use Groundwater, pages 50 & 51

Comment Letter from Jim O’Connell, Caprinc, page 52 & 53
Comment Letter from NF Land LLC, by Sam Hobson, Member, page 54
Staff’s 21-day Letter and P-1 Road Standard Diagram, pages 55-60

OWRD Letter from Greg Silbernagel, Watermaster, District 5, and OWRD Final
Order Water Rights Application No. G-17604, pages 61-63

Additional Justification (letter), from Attorney Patrick Gregg, for NF Land, LLC
Land Use Decision, Non-farm Dwelling Applications, pages 64-67
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February 18, 2015

MEMO
To: Umatilla County Planning Commissioners
From: Carol Jolmsorclfc 1or Planner
:
Re: February 26, 20135, Planning Commission Hearing,
NF Land, LLC, Applicant/Property Owner
Land Use Decision, #LUD-176-14
Tax Lot 102, Map SN 36 22 and Tax Lot 902, Map 5N 36 23
Land Use Decision, #LUD-177-15
Tax Lot 3300, Map 5N 36
cc: Doug Olsen, County Counsel

Tamra J. Mabbott, Planning Director

Sam Hobson, managing partner of NF Land, LLC, has requested approval of two
non-farm dwellings on lands owned along the north side of the North Fork Walla
Walla River Road. Non-farm dwelling approvals are processed through a Land
Use Decision application and typically follow an administrative review process
consisting of public notice followed by a comment period with the opportunity to
request a public hearing. The Land Use Decisions for the NF Land requests
followed the administrative process.

During the 21-day comment period the Planning Department received comments
from the applicant, an adjacent notified property owner and from Oregon Water
Resources, a notified public agency. These comments raised staff’s concerns
about NF Land satisfying certain non-farm dwelling approval standards in
Umatilla County Development Code (UCDC) Section 152.059 (K) (8), (10) &
(11) as follows:

1. The non-farm dwellings must satisfy the requirement that “the dwelling or
activities associated with the dwelling will not force a significant change
in or significantly increase the cost of accepted farming or forest practices
on nearby lands devoted to farm or forest use.”

Potential impacts identified by the neighboring farming operation will
need to be addressed by additional justification satisfying that the non-
farm dwellings will not significantly change or increase the cost of
accepted farming practices on nearby lands.

216 S.E. 4" Street « Pendleton, OR 97801 * Ph: 541-278-6252 » Fax: 541-278-5480
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2. Additional justification is necessary to satisfy the stability standard on
whether the cumulative impacts from non-farm dwellings make it more
difficult for farm wuses in the area to continue, due to diminished
opportunities to expand, purchase or lease farmland.

3. The proposed non-farm parcels are within the 500+ acres benefitting from
water rights within the OWRD Proposed Final Order. This presents
difficulties about how the proposed non-farm dwellings satisfy whether
the non-farm dwellings would be on land generally unsuitable for farming.
Therefore, provide additional justification on why the proposed non-farm
parcels are unsuitable for farming, in light of OWRD’s Proposed Final
Order.

Staff concluded that the NF Land, LLC application requests should be directed to
the Planning Commission for Final Decisions. To assist the Planning
Commission in making these decisions the Commissioners’ packets include, in
part: vicinity maps, the staff report-preliminary findings, comment letters, water
rights information, correspondence, and additional justification submitted by
Patrick Gregg, the applicant’s attorney. The Planning Commission decision to
approve, or deny, the NF Land, LL.C land use requests must be supported by facts
the Planning Commission believes, and relies upon, to prepare the Final Findings
and Conclusions.
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Exhibit B, “Site Plan”

Please include the details listed under item (c)
found in Section 4 (on preceding page)
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UMATILLA COUNTY PLANNING DEPARTMENT
PRELIMINARY FINDINGS AND CONCLUSIONS

NF LAND LLC NON-FARM DWELLING

LAND USE DECISION REQUEST #LUD-176-14

MAP #5N 36 22, TAX LOT #102, ACCOUNT #164885, and
MAP #5N 36 23, TAX LOT 902, ACCOUNT #134194

1. APPLICANT:

2. OWNER:

3. REQUEST:

4. LOCATION:

5. SITUS
/ADDRESS:
6. PARCEL
ACREAGE:

7. TAX CODE:

8. COMP PLAN:

9. ZONING:

10. ACCESS:

NF Land, LLC, Sam Hobson, 2885 Sanford Avenue SW 321711,
Grandville, MI 49418-1342

Same as above.

In 1991 and again in 2008 the subject property was approved for a non-
farm dwelling. Both the 1991 and the 2008 non-farm dwelling
approvals were never completed or developed by the then property
owner. The 2008 approval time period recently lapsed and the current
applicant/property owner has applied once again for approval of a non-
farm dwelling. (The applicant also is pursuing a second application for a
non-farm dwelling on a parcel located to the northeast.)

The property is located on the north side of the North Fork of the Walla
Walla River Road approximately 5 miles to the southeast of the City of
Milton-Freewater.

The property is undeveloped and an address has not been issued at this
time.

Tax Lots 102 and 902 = 55.33 acres.

The Tax Code is assigned by the County Tax Office. Each Code Area
has various taxing rates depending upon the services provided. The Tax
Code for this parcel is 07-07, which has the following taxing definitions:
General County, Umatilla Co Bond, School District #7 Milton
Freewater, Education Service District (ESD), BMCC, BMCC Bond, Port
Of Umatilla, Cemetery District 3 Milton-Freewater and the Umatilla
Special Library District.

North/South Agricultural Region Plan Designation.
Exclusive Farm Use (EFU, 160-acre minimum)

Access is from North Fork Walla Walla River Road. A county road

approach permit will need to be verified or obtained for access to the county road.

Preliminary Findings & Conclusions
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11. ROAD TYPE: North Fork Walla Walla River Road, County Road No. 588, is a paved
two lane county road.

12.  EASEMENTS: No other easements were listed on the application.
13. LAND USE: The subject property is zoned EFU but limited for farm production.

14. ADJACENT USE: Properties farther to the north are primarily planted in grains. The
property immediately to the east is planted in wine grapes. Along the river and county road
are parcels in tree fruit, hay and pasture.

15. SOIL TYPES:
The applicant’s property proposed for the non-farm dwelling has no irrigation water rights and
consists of the following non high-value soil type:

Map | . Land Capability Class
Unit Description Dry Irrigated ‘
35F | Gwin-Rock outcrop complex, 40 to 70 percent slopes Vlis --- ‘

The study area consists of the following list of soil types:

I -1_12D Waha silty clay loam, 12 to 25 percent slopes IVe -

| ”64E Palouse silt loam, 20 to 35 percent slopes Ve s
35F | Gwin-Rock outcrop complex, 40 to 70 percent slopes Vil -
110A | Veazie cobbly loam, 12 to 25 percent slopes IVs [Ils

3 84 | Riverwash VIIw -
109A | Venzie silt loam, 0 to 3 percent slopes IVs _IIs

"13F Buckcreek-Gwin Association, 45 to 70 percent slopes Vile s |

_1_28A Yakima silt loam, 0 to 3 percent slopes IVs _IIs

_1_2gA I-X_eroﬂuvents, 0 to 3 percent slopes VIIw ---
55A | Mondovi silt loam, 0 to 3 percent slopes Ilc |

Soil Survey of Umatilla County Area, 1989, NRCS. The suffix on the Land Capability Class designations are
defined as “e” — erosion prone and “c” climate limitations (Survey, page. 172).

16. BUILDINGS:  There are no buildings on the property.

17. UTILITIES: The area is served by Milton-Freewater Power for electrical power, and

Preliminary Findings & Conclusions
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18.

19.

20.

21.

22.

Century Link for telephone service.

WATER/
SEWER: The subject property is not currently developed with a domestic well or
septic system.

RURAL FIRE: The property is not within a taxed fire district but has the option to
subscribe to the Milton-Freewater Fire Department.

IRRIGATION:  There are no irrigation water rights on the property.
FLOODPLAIN: The property is not located within a Special Flood Hazard Area.
PROPERTY OWNERS

AND AGENCIES NOTIFIED: February 4, 2015

NOTIFIED AGENCIES: Department of Environmental Quality, DLCD, Oregon Department

23.

24.

of Water Resources, Oregon Department of Ag, Umatilla County Assessor, Umatilla County
Road Department, Walla Walla Watershed, City of Milton-Freewater Power and Century
Link

PLANNING COMMISSION HEARING DATE: February 26, 2015

COMMENTS RECEIVED: Three comments were received during the administrative
review, 21-day comment period. The first comment received was from notified property
owner and neighbor Jim O’Connell of Capri Vineyard. Due to the area’s proximity to
wildlife it is necessary for the Capri property to have a high fence around the perimeter of
the vineyard to prevent deer from entering the property and eating grape leaves and fruit.
Mr. O’Connell acknowledged that the applicant has a right of access to the properties
through his property but his big concern is about an increase in vehicle trips resulting from
the approval of the dwelling requests. It is his belief that the proposed dwellings will result
in more vehicle trips across his vineyard property and increase the risk of crop loss to his
farming operation as a result of access gates being left open.

A second comment was received from a notified agency, the Oregon Department of Water
Resources (OWRD). The comments from District 5 Watermaster, Greg Silbernagel, are
informational. The OWRD comment letter includes a copy of the map submitted with the
applicant’s 2012 water rights application. According to OWRD the 2012 water rights
application requests development of 15 wells. The map submitted with the OWRD
application shows the NF Land, LLC properties along the North Fork Walla Walla River
Road and includes the parcels now proposed for consideration as non-farm dwelling parcels.
OWRD issued a Proposed Final Order on November 4, 2014, to allow up to 6.74 [6.47] cfs.
The protest period for the Proposed Final Order ended on December 19, 2014, with no
protests filed. The Final Order will allow up to 14 [/5] wells on 517.9 acres and includes the
properties considered for non-farm status.

Preliminary Findings & Conclusions
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Comments were received from the applicant requesting clarification of a non-farm dwelling
approval timeline and an amendment to Precedent Condition 3 to change certain access road
improvements.

In response to these comments the NF Land, LLC, Land Use Decision, #LUD-14-176, is
directed to the Umatilla County Planning Commission for Final Decision.

25. STANDARDS OF THE UMATILLA COUNTY DEVELOPMENT CODE FOR LAND
USE DECISIONS, The criteria to establish a Non-Farm Dwelling in the EFU Zone are
found in Section 152.059 (K)(8), Non-Farm Dwelling. The following applicable standards are
indicated by underlined text, responses follow in standard text.

§ 152.059 LAND USE DECISION

In an EFU zone the following uses may be permitted through a land use decision via
administrative review (§152.769) and subject to the applicable criteria found in §152.617. If
approved, a county zoning permit (§152.025) is required to finalize the decision.

(K) DWELLINGS.

The following permanent, single family dwellings may be authorized in an EFU zone. The
dwellings may be conventional “stick built,” modular homes, manufactured homes or
mobile homes meeting the definition of a dwelling and the standards in §152.013(B)}(5). All
farm dwelling applications are subject to review and comment by the Department of Land
Conservation and Development. Permits for dwellings approved under this section are valid
for four years. A permit extension for an additional two years may be obtained.

(8) Non-farm dwelling. A non-farm dwelling permitted in ORS 215.284 and subject to the

following criteria:

(a) The dwelling or activities associated with the dwelling will not force a significant
change in or significantly increase the cost of accepted farming or forest practices on
nearby lands devoted to farm or forest use;

(b) The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel that is
generally unsuitable land for the production of farm crops and livestock or merchantable
tree species, considering the terrain, adverse soil or land considerations, drainage and
flooding, vegetation, location and size of tract.

(i) A lot or parcel or portion of a lot or parcel shall not be considered unsuitable
solely because of size or location if it can reasonably be put to farm or forest use
in conjunction with other land; and

(ii) A lot or parcel or portion of a lot or parcel is not generally unsuitable simply
because it is too small to be farmed profitably by itself. If a lot or parcel or portion
of a lot or parcel can be sold, leased, rented or otherwise managed as part of a
commercial farm or ranch, then the lot or parcel or portion of the lot or parcel is
not generally unsuitable. A lot or parcel or portion of a lot or parcel is presumed
to be suitable if it is composed predominately of Class I - VI soils. Just because a
lot or parcel or portion of a lot or parcel is unsuitable for one farm use does not
mean it is not suitable for another farm use; or

Preliminary Findings & Conclusions
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(iii) If the parcel is under forest assessment, the dwelling shall be situated upon
generally unsuitable land for the production of merchantable tree species
recognized by the Forest Practices Rules, considering the terrain, adverse soil or
land conditions. drainage and flooding, vegetation. location and size of the parcel.
If a lot or parcel is under forest assessment, the area is not generally unsuitable
simply because it is too small to be managed for forest production profitably by
itself, If a lot or parcel under forest assessment can be sold, leased, rented or
otherwise managed as a part of a forestry operation, it is not generally unsuitable.
If a lot or parcel is under forest assessment, it is presumed suitable if, in Eastern
Oregon it is composed predominantly of soils capable of producing 20 cubic feet
of wood fiber per acre per year. If a lot or parcel is under forest assessment, to be
found compatible and not seriously interfere with forest uses on surrounding land
it must not force a significant change in forest practices or significantly increase
the cost of those practices on the surrounding land;
The largest commercial farming occurring within the 2,000 acre impact study area consists
of growing grain crops north of the subject property on less severe slopes. In addition there
are tree fruits, grapes and some hay and pasture areas mainly along the river where there
are better soils and irrigation water is available.

Farming practices and activities for growing grain crops typically include cultivation,
seeding, fertilizing, weed spraying, and harvesting of crops, which commonly includes the
use of farm equipment such as tractors, spray attachments, and machinery and trucks for
harvest. These farming practices occur at specific times of the year and not necessarily on
a daily basis. The applicant’s parcel is comprised of slopes of between 40 to 70 percent and
therefore, due to steep slopes and poor soil quality the parcel has not been in farm
production. (These soil conditions exist on the other steep south facing hill sides nearby.)

The area on the parcel where the applicant believes a dwelling could be developed is an
area that is flat compared to the rest of the parcel. Access to the property and possible
dwelling site is provided by an existing access easement extending from the county road
across the Capri property. Under the Rules a parcel or portion of a parcel is presumed to
be suitable for farming if composed predominately of Class 1 - VI soils; likewise a parcel
containing Class VII soils is presumed to be unsuitable. The applicant’s entire parcel is
comprised of Class VII soils and lacks irrigation water. Therefore, the applicant’s
proposed non-farm dwelling would be situated upon a parcel that is generally unsuitable
land for the production of farm crops and livestock, considering terrain, and adverse soils.
For these reasons the Umatilla County Planning Department finds that the criteria are met,

(Lands managed for forest use occur farther to the east at higher elevations than the subject
property. Therefore, it is reasonable to believe that changes in forest practices or an
increase in the cost of forest practices would not occur.)

(c) The dwelling will not materially alter the stability of the overall land use pattern of the
area;
(1) In determining whether a proposed non-farm dwelling will alter the stability of the
overall land use pattern of the area, a county shall consider the cumulative impact of

Preliminary Findings & Conclusions
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non-farm dwellings on other lots or parcels in the area similarly situated by applying the
standards set forth in § 152.059 (K) (10) (OAR 660-033-0130 (4)(a)(D).) If the
application involves the creation of a new parcel for the non-farm dwelling, a county
shall consider whether creation of the parcel will lead to creation of other non-farm
parcels, to the detriment of agriculture in the area by applying the standards (impact test)
set forth in § 152.059 (K) (10). See the impact test in Section 152.059 (K) (VIII) below.

(i1) The dwelling complies with such other conditions as the governing body or its
designate considers necessary. See the proposed conditions, listed below.

(d) New easements, private roads or public right-of-ways, must meet at a minimum, the
Option 1 design standard as depicted in the County Transportation Plan Figure 7-2A (30
foot right of way with 16 foot travel lane). Whenever possible, new roads should not be
placed upon agricultural land as defined by prior policies; The applicant’s plan shows an
access easement road across the neighboring property to the east that provides legal
access to a site on the property proposed for the non-farm dwelling. The applicant shall
verify the access easement road meets the Option 1 design standard.

(e) The parcel upon which a non-resource dwelling is located and being valued at true cash
value for farm use under ORS 308.370 shall meet the requirements in ORS 215.236,
including but not limited to:

(1) The site shall be disqualified for farm deferral; and

(i)  The tax penalty shall be paid prior to final approval;
Disqualification of the parcel from the farm deferral tax program is an approval
requirement. County Planning finds that the Precedent Condition requiring the subject
parcel to be disqualified from the farm deferral program and the tax penalty paid satisfies
the criterion.

(f) If the non-farm dwelling site is being created by a land division, the parcel shall comply
with the access. improvement requirements, and follow the procedures for land divisions
set forth in 8§ 152.640 through 152.739, and shall comply with the applicable
dimensional standards of § 152.063; This standard is not applicable. The applicant is not
proposing a land division.

(g) If the request involves the creation of a new parcel containing historic property as
defined in ORS 358.480. the original parcel may be reduced below the minimum lot size
standard, including an 11% standard deviation; This standard is not applicable. The
request does not involve the creation of a new parcel containing historic property

(h) Sign and record a Covenant Not to Sue as provided in § 152.059(K)(11); See
§ 152.059(K)(11) addressed below.

(i) The dwelling will be sited on a lot or parcel created before January 1, 1993; The Deed
records show the parcel was established prior to 1993. The County Planning
Department finds that the criterion is met.

Preliminary Findings & Conclusions / /
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(j) If a single-family dwelling is established on a lot or parcel as set forth in § 152.059 (K)
(3) or (4), Lot of Record Dwelling, no additional dwelling may later be sited under the
provisions of this sub-section. Not applicable. There have been not been previous
dwellings established through approval as a Lot of Record Dwelling. The County
Planning Department finds that the criterion does not apply.

(K)(10) Impact Test.
In determining whether a proposed non-farm dwelling will alter the stability of the land use
pattern in the area, a county shall consider the cumulative impact of possible new non-farm
dwellings and parcels on other lots or parcels in the area similarly situated.

(a) The county shall identify a study area for the cumulative impacts analysis. The study
area shall include at least 2,000 acres or a smaller area not less than 1,000 acres, if the
smaller area is a distinct agricultural area based on topography, soil types, land use pattern
or the type of farm or ranch operations or practices that distinguish it from other, adjacent
agricultural area. Findings shall describe the study area, its boundaries, the location of the
subject parcel within this area, why the selected area is representative of the land use
pattern surrounding the subject parcel and is adequate to conduct the analysis required by
this standard. Lands zoned for rural residential or other urban or non resource uses shall
not be included in the study area.

Study Area Description

The study area is comprised of 2000 acres which includes the lands within an approximate
one mile radius of the subject parcel. Most of the parcels are large parcels consisting of
hundreds of acres. Additionally, along the North Fork of the Walla Walla River are smaller
farm parcels many developed with homes and pastures. The boundary of the study area
does not follow parcel boundaries and in some cases a majority of a particular parcel may
fall outside of the study area. These parcels are included in the study area if any portion of
the parcel is within the boundary of the study area; however, for purposes of the dwelling
calculations, only the dwellings that fall within, or could potentially fall within the
boundaries of the study area are included. This area is representative of where the subject
property is found due to the immediate proximity to the subject parcel, similar terrain, uses,
and zoning. The County finds that analysis for the application was completed as prescribed
and that the study area (see attached Impact Study Area Map) is adequate for an accurate
description.

(b) Within the study area identify the broad types of farm uses (irrigated or non irrigated
crops. pasture or grazing lands), the number, location and type of existing dwellings (farm,
non-farm, hardship. etc.), and the dwelling development trends since 1993. Determine the
potential number of non-farm/lot-of-record dwellings that could be approved. including
identification of predominant soil classifications, the parcels created prior to January 1,
1993 and the parcels larger than the minimum lot size that may be divided to create new
parcels for non-farm dwellings under ORS 215.263(5). The findings shall describe the
existing land use pattern of the study area including the distribution and arrangement of
existing uses and the land use patiern that could result from approval of the possible
non-farm dwellings under this provision.

Preliminary Findings & Conclusions /CQ
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Farm Uses in the Study Area

A predominate farm use in the general area is dry land grain crops. However, some parcels
along the river are composed of higher productive soils and parcels with water rights are in
hay and pasture. These parcels near the river are smaller farm parcels and many have
existing home sites. The study area also includes steeper hillsides with poor soils, not in
farm production. The study area soil types range from Class II to Class VIII and all of the
study area is zoned for farm use.

Number and Type of Existing Dwellings

The parcels in the Study Area range in size from 0.8 acre to over 600 acres in size. There
are 36 dwellings located within the boundary of the study area. Most of these dwellings are
located along the North and South Fork of the Walla Walla River Road and on smaller
farm acreages within the study area. One of the 36 dwellings was established as a Lot of
Record Dwelling and another was established as a non-farm dwelling.

Development Trends since 1993

In the study area three dwelling permits were issued since1993. Two permits were issued
for the replacement of Lawfully Established (existing) Dwellings, one permit was issued
for a Lot of Record Dwelling and one permit was issued for a Non-farm Dwelling.

Potential Number of Dwellings

Non-Farm Dwellings

Under specific standards a non-farm dwelling may be approved on an existing parcel or, a
maximum of two non-farm dwellings may be approved and partitioned from a large farm
parcel, where the large parcel (after the two small non-farm parcels are divided) will
remain at 160 acres or larger. A parcel or a portion of a parcel is presumed to be unsuitable
for farming if the soil Class is VII-VIII or, if previously developed in a way that the parcel
is unsuitable for farming. After review of the large parcels and the soil values on those
parcels it appears that 22 dwellings have potential to meet standards for new non-farm
dwellings.

Lot of Record Dwellings

Property owners could possibly qualify for a lot of record dwelling on their property if
they, or a family member, have continually owned the property since prior to January 1,
1985; and no other dwelling existed on the parcel or tract of land as of November 4, 1993.
In addition to long term family ownership the parcel or tract must be composed
predominately of non-high value farm soils.

(c) Determine whether approval of the proposed non-farm/lot of record dwellings together
with existing non-farm dwellings will materially alter the stability of the land use pattern in
the area. The stability of the land use pattern will be materially altered if the cumulative
effect of existing and potential non-farm dwellings will make it more difficult for the
existing types of farms in the area to continue operation due to diminished opportunities to
expand, purchase or lease farmland, acquire water rights or diminish the number of tracts
or acreage in farm use in a manner that will destabilize the overall character of the study
area;

Preliminary Findings & Conclusions @
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Determination

The study area includes EFU zoned parcels and some with poor quality soils located to the
west, northwest and east of the applicant’s property. These parcels are not in commercial
farm production due to the terrain and the poor soils (Class VII or VIII). Some of the area
parcels that also have these poorer quality of soils are located between the North Fork and
the South Fork of the Walla Walla River these parcels also consist of Class VII soils and
have potential for qualifying for non-farm dwelling approvals; however, many of these
parcels do not adjoin a public road and would require crossing the river in order to access a
dwelling. This makes development unlikely. As outlined above the potential addition of 22
non-farm dwellings approvals could be possible across the 2,000 acre study area based on
factors such as poor soils. However, it is unlikely all 22 would be developed because of
access issues and development costs.

The large commercial farming activities that occur in the area are mainly to the north of the
applicant’s parcel and consist of large parcels planted in grain crops. The total build out of
the 2,000 acres, including the 36 existing dwellings and the 22 potential non-farm
dwellings, is 58 dwellings. Most of the existing dwellings are established along the North
and South Fork of the Walla Walla River. The parcels with potential for non-farm
dwellings are located along the south facing slopes north of the North Fork road and on the
steeper slopes between the North and South Fork Walla Walla River Road.

Based on the development pattern and the farming practices in the area, approval of the
applicant’s non-farm dwelling should not make it more difficult to farm, purchase farm
property, or otherwise negatively impact the overall land use pattern established in the
study area. The County finds that the proposed applicant’s non-farm dwelling at the
proposed location will not materially alter the stability of the land use pattern of the area.

(K) (11) Covenant Not to Sue

All dwellings approved within the EFU zone require the landowners to sign and record in
the deed records for the county a document binding the landowner, and the landowner’s
successors in interest, prohibiting them from pursuing a claim for relief or cause of action
alleging injury from farming or forest practices for which no action or claim is allowed
under ORS 30.936 or 30.937. The property owner has indicated that he is willing to sign
the Covenant Not to Sue document. The County Planning Department finds that the
Precedent Condition of approval to sign and record a Covenant Not to Sue document
satisfies the criterion.

PROPOSED APPROVAL_DECISION: BASED UPON THE ABOVE STATED
FINDINGS AND CONCLUSIONS, THE NF LAND, LLC LAND USE DECISION, #LUD-
176-14, REQUEST COULD BE APPROVED SUBJECT TO THE FOLLOWING
CONDITIONS:

Preliminary Findings & Conclusions
Non-farm Dwelling — Land Use Decision, #LUD-176-14
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Precedent Conditions:

1. Disqualify the approved non-farm dwelling parcel from the Farm Deferral Program and

pay deferred tax penalties. Proof of payment must be provided to the County Planning
Department.

Sign and record a Covenant Not to Sue Agreement.

. Obtain or verify that a county road approach permit is in place for the existing access
casement road and verify the access easement road is improved to the Option 1 design
standard (County P-1). The improved road must be developed to accommodate
emergency vehicle access to the proposed dwelling.

Subsequent Conditions:

4. Obtain a Zoning Permit from the Umatilla County Planning Department to place the non-

farm dwelling on the property.

. Obtain all other State permits necessary for dwelling development such as State Building
Codes permits and the Department of Environmental Quality on-site septic permit.

. Authorization to place the non-farm dwelling on the property is valid for four years from
the date the Final Findings document is signed. The applicant or property owner may
request an approval extension for up to two additional years. (Approval and all approval
extensions are limited to a total of six years from the date the Final Findings are signed.)

PROPOSED DECISION TO DENY: BASED UPON THE ABOVE FINDINGS AND
CONCLUSIONS THE NF LAND, LLC, NON-FARM DWELLING LAND USE

DECISION, #L.UD-14-176 DOES NOT MEET THE EFU APPROVAL STANDARDS IN

SECTION 152.059 (K) AND IS DENIED.

UMATILLA COUNTY PLANNING COMMISSION

Dated day of ~, 2015

Rari&y_Ranaafl, Planning Commis;vion Chair

Mailed day of , 2015
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Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

Application for a Permit to Use
(503) 986-0900
www.wrd.state.or.us

Ground Water RECEIVED

Water-Use Permit Application Processin DEC 19 2014

1. Completeness Determination UMATILLA COUNTY
The Department evaluates whether the application and accompanying map contain AEONNINGrSRRaBTMENT
required under OAR 690-310-0040 and OAR 690-310-0050 (www.oregon.gov/owrd/law). The
Department also determines whether the proposed use is prohibited by statute. If the Department
determines that the application is incomplete, all fees have not been paid, or the use is prohibited by
statute, the application and all fees submitted are returned to the applicant.

2. Initial Review

The Department reviews the application to determine whether water is available during the period
requested, whether the proposed use is restricted or limited by rule or statute, and whether other issues
may preclude approval of or restrict the proposed use. An Initial Review (IR) containing preliminary
determinations is mailed to the applicant. The applicant has 14 days from the mailing date to withdraw
the application from further processing and receive a refund of all fees paid minus $200. The applicant
may put the application on hold for up to 180 days and may request additional time if necessary.

3. Public Notice

Within 7 days of the mailing of the initial review, the Department gives public notice of the application in
the weekly notice published by the Department at www.oregon.gov/owrd. The public comment period is
30 days from publication in the weekly notice.

4. Proposed Final Order Issued

The Department reviews any comments received, including comments from other state agencies related to
the protection of sensitive, threatened or endangered fish species. Within 60 days of completion of the IR,
the Department issues a Proposed Final Order (PFO) explaining the proposed decision to deny or approve
the application. A PFO proposing approval of an application will include a draft permit, and may request
additional information or outstanding fees required prior to permit issuance.

5. Public Notice

Within 7 days of issuing the PFO, the Department gives public notice in the weekly notice. Notice
includes information about the application and the PFO. Protest must be received by the Department
within 45 days after publication of the PFO in the weekly notice. Anyone may file a protest. The protest
filing fee is $300.00 for the applicant and $600.00 for non-applicants. Protests are filed on approximately
10% of Proposed Final Orders. If a protest is filed, the Department will attempt to settle the protest but
will schedule a contested case hearing if necessary.

6. Final Order Issued

If no protests are filed, the Department issues a Final Order consistent with the PFO. If the application is
approved, a permit is issued that specifies the details of the authorized use and any terms, limitations or

conditions that the Department deems appropriate. RECEIVED BY OWRD

DEC 10 2012 /@ |

Revised 2/1/2012 Ground Water/1 WR
e SALEM, OR



Minimum Requirements Checklist
Minimum Requirements (OAR 690-310-0040, OAR 690-310-0050 & ORS 537.61 5)

Include this checklist with the application

Check that each of the following items is included. The application will be returned if all required items are not

included. If you have questions, please call the Water Rights Customer Service Group at (503) 986-0900.

SECTION 1: applicant information and signature
SECTION 2: property ownership

SECTION 3: well development

SECTION 4: water use

SECTION 5: water management

SECTION 6: storage of groundwater in a reservoir

SECTION 8: project schedule
SECTION 9: within a district DEC 10 2017
SECTION 10: remarks

HNXKEXKKNKX KX

SALEM, OR

SECTION 7: use of stored groundwater from the reservoir HECEIVED BY OWRD

Attachments:

Land Use Information Form with approval and signature (must be an original) or signed receipt

X X

Provide the legal description of: (1) the property from which the water is to be diverted, (2) any property

crossed by the proposed ditch, canal or other work, and (3) any property on which the water is to be used

as depicted on the map. Example: A copy of the deed, land sales contract or title insurance policy.

B Fees - Amount enclosed: $5.964
See the Department’s Fee Schedule at www.oregon.gov/owrd or call (503) 986-0900.

Provide a map and check that each of the following items is included:
Permanent quality and drawn in ink
Even map scale not less than 4" = | mile (example: 1" =400 ft, 1" = 1320 ft, etc.)
North Directional Symbol
Township, Range, Section, Quarter/Quarter, Tax Lots

Reference corner on map

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

supplemental irrigation, or nursery
Location of main canals, ditches, pipelines or flumes (if well is outside of the area of use)

Other

OXK KK XNXKXKXKXKX

Revised 2/1/2012  (3-\360Y Ground Water/2

Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,

Location of each well, and/or dam if applicable, by reference to a recognized public land survey corner
(distances north/south and east/west). Each well must be identified by a unique name and/or number.

WR



Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Application for a Permit to Use

Ground Water

SECTION 1: APPLICANT INFORMATION AND SIGNATURE

Applicant Information

NAME PHONE (HM)

NFLANDLLC N/A

PHONE (WK) CELL FAX

206-3 10-7_63 | N/A N/A

ADDRESS ]
2885 SANFORD AVE SW #21711 _

cITY STATE | ZIP E-MAIL*

GRANDVILLE | MI | 49418 NFLANDLLC @ GMAIL.COM

Organization Information

NAME PHONE FAX
SAME AS APPLICANT o

ADDRESS CELL
CITY STATE | ZIp E-MAIL*

Agent Information — The agent is authorized to represent the applicant in all matters relating to this application.

| AGENT/BUSINESS NAME PHONE FAX
GEO-SPATIAL SOLUTIONS, INC. 541-330-0371
ADDRESS CELL
P.O.Box 335 541-241-6831
CITY STATE | ZIP E-MAIL*
BEND OR 97709 JOHN@GEOSPATIALSOLUTIONS.COM

Note: Attach multiple copies as needed
* By providing an e-mail address, consent is given to receive all correspondence from the department
electronically. (paper copies of the final order documents will also be mailed.) ECEIVED BY OWRD

By my signature below I confirm that I understand: DEC 10 2012

« T am asking to use water specifically as described in this application.

« Evaluation of this application will be based on information provided in the application.

« Tcannot use water legally until the Water Resources Department issues a permit. SALEM, OR

« Oregon law requires that a permit be issued before beginning construction of any proposed well, unless
the use is exempt. Acceptance of this application does not guarantee a permit will be issued.

« If I get a permit, I must not waste water.

« If development of the water use is not according to the terms of the permit, the permit can be cancelled.

« The water use must be compatible with local comprehensive land-use plans.

« Even if the Department issues a permit, I may have to stop using water to allow senior water-right holders
to get water to which they are entitled.

I (we) affirm that the information contained in this application is true and accurate.

- . Sqm HObSOﬂ, Menée{\ l l/.lo//)\
Applicant Signature Print Name and title if applicable Date
Applicant Signature Print Name and title if applicable Date

For Department Use ( ! / 8
App. NO.&‘M__ PermitNo. Date_____

Revised 2/1/2012 Ground Water/3 WR




SECTION 2: PROPERTY OWNERSHIP

Please indicate if you own all the lands associated with the project from which the water is to be diverted,
conveyed, and used.

B3 Yes
[ There are no encumbrances.
[0 This land is encumbered by easements, rights of way, roads or other encumbrances.

O No
(] I'have a recorded easement or written authorization permitting access.
[J 1do not currently have written authorization or easement permitting access.
(J Written authorization or an easement is not necessary, because the only affected lands I do not
own are state-owned submersible lands, and this application is for irrigation and/or domestic
use only (ORS 274.040).
(O Water is to be diverted, conveyed, and/or used only on federal lands.

List the names and mailing addresses of all affected landowners (attach additional sheets if necessary).

N/A

SECTION 3: WELL DEVELOPMENT

IF LESS THAN | MILE:
WELLNG, NAME OF NEAREST DISTANCE TONEAREST | ycruygieN NEAREST SURFACE
WATER AND WELL HEAD
I North Fork Walla Walla River 755 feet 45 feet (well above river)
2 [ North Fork Walla WallaRiver 1,960 feet 170 feet (well above river)
3 North Fork Walla Walla River 2,040 feet 170 feet (well above river)
4 North Fork Walla Walla River 4,075 feet 420 feet (well above river) -
5 North Fork Walla Walla River 2935feet | 450 feet (well above river)
6 North Fork Walla Walla River 2,485 feet 480 feet (well above river)
7 } North Fork Walla Walla River 3,600 feet 570 feet (well above river)

Please provide any information for your existing or proposed well(s) that you believe may be helpful in evaluating
your application. For existing wells, describe any previous alteration(s) or repair(s) not documented in the
attached well log or other materials (attach additional sheets if necessary).

None of the proposed wells exist at this time. The applicant does not intend to drill seven wells. The
licant intends to drill only the number of wells required to vield a sufficient production rate to irrigate

the proposed lands. The applicant is requesting authorization for seven potential well locations, to
provide flexibility during construction of the well(s).

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR SN
Revised 2/1/2012 G _{M Ground Water/4 WR / 9
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SECTION 4: WATER USE

USE PERIOD OF USE ANNUAL VOLUME (ACRE-FEET)
Irrigation March 1 through November 30 1,553

Exempt Uses: Please note that 15,000 gallons per day for single or group domestic purposes and 5,000 gallons per
day for a single industrial or commercial purpose are exempt from permitting requirements.

For irrigation use only:
Please indicate the number of primary and supplemental acres to be irrigated (must match map).

Primary: 517.7 Acres Supplemental: N/A Acres

List the Permit or Certificate number of the underlying primary water right(s): N/A

Indicate the maximum total number of acre-feet you expect to use in an irrigation season: 1,553

e If the use is municipal or quasi-municipal, attach Form M
e If the use is domestic, indicate the number of households: N/A

If the use is mining, describe what is being mined and the method(s) of extraction: ﬂﬁE
CEIVED B
Y OWRD

SECTION 5: WATER MANAGEMENT
DEC 10 201,

A. Diversion and Conveyance
What equipment will you use to pump water from your well(s)? SALEM OR

& Pump (give horsepower and type): Vertical turbine (600 +/- hp depending on well yield and TDH)

(1 Other means (describe):

Provide a description of the proposed means of diversion, construction, and operation of the diversion
works and conveyance of water.
Water will be pumped from the wells into storage reservoirs (bulges) then applied to agricultural crops.

B.Application Method
What equipment and method of application will be used? (e.g., drip, wheel line, high-pressure sprinkler)
The water application systems are likely to change over the life of the project. Initially, portable sprinkler
irrigation systems (Big Guns and/or aluminum handlines) may be used for production of pasture and forage
crops. If and when lands are converted to permanent crops, drip or sprinkler systems are likely to be used.

C. Conservation
Please describe why the amount of water requested is needed and measures you propose to: prevent
waste; measure the amount of water diverted; prevent damage to aquatic life and riparian habitat; prevent
the discharge of contaminated water to a surface stream; prevent adverse impact to public uses of affected
surface waters.
The amount of water requested is standard for irrigation of agricultural crops. Industry-standard irrigation
technologies will be used for scheduling irrigation start and stop times, depending on the agronomic needs of the
crops being grown (which is expected to change during the life of the project). Riparian and water quality issues
are a minor concern, given the separation of the project site from the North Fork Walla Walla River by North

Fork Walla Walla River Road and the adjacent agricultural lands. O
WR

Revised 3/4/2010 G 70N Ground Water/6



SECTION 6: STORAGE OF GROUND WATER IN A RESERVOIR

If you would like to store ground water in a reservoir, complete this section (if more than one reservoir, reproduce
this section for each reservoir).

Reservoir ID: |

Acreage inundated by reservoir: 1.0 acre (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 5 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Reservoir ID: 2

Acreage inundated by reservoir: 1.4 acres (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 6 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Reservoir ID: 3

Acreage inundated by reservoir: 1.7 acre (approx.)

Use(s): Iirigation

Volume of Reservoir (acre-feet): 7 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”); TBD (<10 feet)

Reservoir ID: 4

Acreage inundated by reservoir: 2.0 acre (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 9 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Note: If the dam height is greater than or equal to 10.0' above land surface AND the reservoir will store 9.2 acre feet or more,
engineered plans and specifications must be approved prior to storage of water.
SECTION 7: USE OF STORED GROUND WATER FROM THE RESERVOIR

If you would like to use stored ground water from the reservoir, complete this section (if more than one reservoir,
reproduce this section for each reservoir).

Annual volume (acre-feet): 27 acre-feet

USE OF STORED GROUND WATER PERIOD OF USE
Irrigation (temporarily stored in reservoir (bulge)) March 1 through November 30
Reservoir Liner Protection (27 acre-feet) Year Round (permanent pool)
RECEIVED BY OWRD
SECTION 8: PROJECT SCHEDULE
0

Date construction will begin: Upon permit issuance DEC 10 201
Date construction will be completed: Within five years of permit issuance
Date beneficial water use will begin: Within three years of construction completion SALEM, OR

D

Revised 3/4/2010 Gr-Fe04 Ground Water/7 WR



SECTION 9: WITHIN A DISTRICT

[ Check here if the point of diversion or place of use are located within or served by an irrigation or other water
district.

Irrigation District Name Address

N/A

City State Zip
SECTION 10: REMARKS

Use this space to clarify any information you have provided in the application (attach additional sheets if necessary).

The applicant requests authorization to store a total volume of 27 acre-feet at the four specified locations. The
number of acre-feet to be stored at each location has been estimated. However, site-specific constraints may affect the
volume of storage that can be feasibly and cost-effectively developed at each location. Therefore, the applicant
requests the flexibility to change the volume developed at any given location, not to exceed the total proposed volume
of 27 acre-feet.

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR

Revised 3/4/2010 Ground Water/8 WR ﬁ?
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Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

RECEIVED BY OWRD

Land Use

Information Form

DEC 10 2012
NOTE TO APPLICANTS SALEM, OR

In order for your application to be processed by the Water Resources Department (WRD), this
Land Use Information Form must be completed by a local government planning official in the
jurisdiction(s) where your water right will be used and developed. The planning official may
choose to complete the form while you wait, or return the receipt stub to you. Applications
received by WRD without the Land Use Form or the receipt stub will be returned to you. Please
be aware that your application will not be approved without land use approval.

This form is NOT required if:
1) Water is to be diverted, conveyed, and/or used only on federal lands; OR

2) The application is for a water right transfer, allocation of conserved waler, exchange, permit amendment, or

ground water registration modification, and all of the following apply:

a) The existing and proposed water use is located entirely within lands zoned for exclusive farm-use or within
an irrigation district;

b) The application involves a change in place of use only;

¢) The change does not involve the placement or modification of structures, including but not limited to water
diversion, impoundment, distribution facilities, water wells and well houses; and

d) The application involves irrigation water uses only.

NOTE TO LOCAL GOVERNMENTS

The person presenting the attached Land Use Information Form is applying for or modifying a
water right. The Water Resources Department (WRD) requires its applicants to obtain land-use
information to be sure the water rights do not result in land uses that are incompatible with your
comprehensive plan. Please complete the form or detach the receipt stub and return it to the
applicant for inclusion in their water right application. You will receive notice once the applicant
formally submits his or her request to the WRD. The notice will give more information about
WRD's water rights process and provide additional comment opportunities. You will have 30
days from the date of the notice to complete the land-use form and return it to the WRD. If no
land-use information is received from you within that 30-day period, the WRD may presume the
land use associated with the proposed water right is compatible with your comprehensive plan.
Your attention to this request for information is greatly appreciated by the Water Resources
Department. If you have any questions concerning this form, please contact the WRD's Customer
Service Group at 503-986-0801.

y &

Revised 3/4/2010 Gr ek Ground Water/9



Land Use

Information Form

Applicant: NF Land LLC

Mailing Address: 2885 Sanford Ave SE #21711

Grandville

City

A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed
(transported), and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may
substitute existing and proposed service-area boundaries for the tax-lot information requested below.

Mi

Stare

49418 Daytime Phone: 206-310-7631

Zip

Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900
www.wrd.state.or.us

Township Range Section ' Tax Lot #| Plan Designation (e.g., Water to be: Proposed
Rural Residential/RR-5) Land Use:
SN 36E 13 SWSW, 3000 EFU BJ Diverted B Conveyed R Used EFU
SESW
SWSE 3000
3001
5N 36E 14 SESE 3100 EFU O Diverted B3 Conveyed R Used EFU
SWSE 3200
3201
SESW 3300
5N 36K 22 NWNE, 100 EFU O Diveried [ Conveyed [ Used EFU
NENE
5N 36E 23 NWNW 902 EFU [ Diverted [ Conveyed B Used EFU
NWNE 200
NENE 100
101
300
5N 36E 24 NWNW, 200 EFU [ Diverted [ Conveyed R Used EFU
NENW,
SWNW,
SENW
NENW, 202
SENW,
NWNE,
SWNE
List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:
Umatilla County
RECEIVED BY OWRD
SALEM, OR

Revised 3/4/2010
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. Description of Pr sed Use

Type of application to be filed with the Water Resources Department:
B4 Permit to Use or Store Water ] water Right Transfer [ Permit Amendment or Ground Water Registration Modification
O Limited Water Use License ] Allocation of Conserved Water [] Exchange of Water

Source of waler: [] Reservoir/Pond B4 Ground Water [ Surface Water (name)
Estimated quantity of water needed: 6.47 B4 cubic feet per second [ gallons per minute  [] acre-feet
Intended use of water: [ Irrigation [ Commercial [ 1ndustrial ] pomestic for household(s)
D Municipal i Quasi-Municipal [ tnstream [C] Other
Briefly describe:

Develop basalt well(s) and appropriate ground water to irrigate agricultural crops on about 517.7 acres. |

Note to applicant: If the Land Use Information Form cannot be completed while you wait, please have a local government
representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources

Department. .

See bottom of Page 3. — .~

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR

Revised 3/4/2010 G‘WGOY Ground Water/| 1 WR



For Local Government Use Only

The following section must be completed by a planning official from each county and city listed unless the project will be
located entirely within the city limits. In that case, only the city planning agency must complete this form. This deals only
with the local land-use plan. Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information
Land uses to be served by the proposed water uses (including proposed construction) are allowed outright or are not
regulated by your comprehensive plan. Cite applicable ordinance section(s): 15 ..0S L

[ Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use
approvals as listed in the table below. (Please attach documentation of applicable land-use approvals which have
already been obtained. Record of Action/land-use decision and accompanying findings are sufficient.) If approvals
have been obtained but all appeal periods have not ended, check "Being pursued.”

Type of Land-Use Approval Needed |

. ) |
Cite Most Significant, Applicable Plan -Us .
(e.g., plan amendments, rezones, . g PP Land-Use Approval: '
conditional-use pernits, elc.) Policies & Ordinance Section References |
T

[ Obtained O Being Pursued l|

[ | [ Denied [ Noi Being Pursued
| {
| [ Obtained O Being Pursued '
| O Denied [ Not Being Pursued I
i | [ Obtained [ Being Pursued |

[ Denied [ Not Being Pursued
T 1
| O Obrained [ Being Pursued |

[ Denied [ Not Being Pursued

T

[ Obtained O Being Pursued l

O Denied [ Not Being Pursued

Local governments are invited to express special land-use concerns or make recommendations to the Water Resources
Department regarding this proposed use of water below, or on a separate sheet.

Tainm Use RECEIVED BY Owrip

DEC 10 2012

l SALEM, OR

Name: ____ Title:‘J;('l_V\/\,Wf j. lv\q ljl:p:H‘l P’a nni \B\ VCc ief
Signature: 4/[ / ZZ‘-&M Phone; 70"{6‘:[::/ 1~ ¢ - IQ

Government Enlity:myb‘\u}l ’ I {('1 CCM \Aﬁ:

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If
you sign the receipt, you will have 30 days from the Water Resources Department's notice date to return the completed Land
Use Information Form or WRD may presume the land use associated with the proposed use of water is compatible with local
comprehensive plans.

Receipt for R_e uest for Land Use Information

Applicant name:

City or County: Staff contact:

Signature:

Date: @

Revised 3/4/2010 G176 Ground Water/12 WR



Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

(503) 986-0900

www,wrd.state,or.us

Date

(For staff use only)

WE ARE RETURNING YOUR APPLICATION FOR THE FOLLOWING REASON(S):

SECTION 1:
SECTION 2:
SECTION 3:
SECTION 4:
SECTION 5:
SECTION 6:
SECTION 7: DEC 10 2012
SECTION 8:
SECTION 9:

Land Use Information Form

RECEIVED BY OWRD

SALEM, OR

ooooooooodd

Provide the legal description of: (1) the property from which the water is to be diverted, (2) any
property crossed by the proposed ditch, canal or other work, and (3) any property on which the water
is to be used as depicted on the map.

]

Fees

<

AP

Permanent quality and drawn in ink

Even map scale not less than 4" = | mile (example: 1" =400 ft, 1" = 1320 ft, etc.)
North Directional Symbol

Township, Range, Section, Quarter/Quarter, Tax Lots

Reference corner on map

KXNXKXNXKX

Location of each well, and/or dam if applicable, by reference to a recognized public land survey
corner (distances north/south and east/west). Each well must be identified by a unique name and/or
number.

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,
supplemental irrigation, or nursery

Location of main canals, ditches, pipelines or flumes (if well is outside of the area of use)
Other

Revised 3/4/2010 G136k Ground Water/13 WR O
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AmeriTitle ‘0 39 TD

A tract of land located in Section 22, Township § North, Range 36, E.W.M., County of Umatilla, State
of Oregon;

That portion of the North Half of Northeast Quarter of Section 22, Township 5 North, Range 36, lying
East of the County Road No. C-4, and North of County Road No. 440;

EXCEPTING THEREFROM, commencing at the Southwest corner of Section 14, Township 5 North,
Range 36, E.W.M,, which is the true point of beginning for this description; thence South 78°46'31"
Waest a distance of 1,366.50 feet; thence South 42°31'39" West 190.56 feet; thence South 52°33'10" West
321.33 feet; thence South 34°38'37" West 50.61 feet; thence South 30°31'35'" West 96.19 feet; thence
South 33°28'23" West 178.02 feet; thence South 36°31'51" West 76.31 feet; thence South 42°31'01"
West 70.44 feet; thence South 41°38'34"" West 174.11 feet to a point on the centerline of Powerline
Road, County Road No, 525; thence Northerly along the centerline of said County Road the following
courses and distances: North 03°26'50" West 58.37 feet; thence North 05°35'48" East 58.94 feet; thence
North 18°32'33" East 5§5.26 feet, North 32°31'11" East 75.93 feet; thence North 33°44'22" East 127.05
feet; thence North 22°19'07" East 73.82 feet; thence North 12°54'03" East 61.39 feet; thence North
05°07'16" East 70.54 feet; thence North 06°08'56" East 43.60 feet; North 11°54'00" East 52.79 feet;
thence North 12°24'29" East 106.74 feet; thence North 11°20'12" East 101.02 feet; thence North
07°58'41" East 285,73 feet; thence leaving said County Road; thence East a distance of 1,831.89 feet to
the point of beginning;

EXCEPTING THEREFROM that portion lying with County Road Nos, C-4 and 440,

/D‘)( Io{' (00, Sec 22
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EXHIBIT A
PROPERTY LEGAIL DESCRIPTION

SN_36 00 Tax Lot 3300:

A tract of land located in Section 14, Township 5 North, Range 36, East of the Willamette Meridian,
Umatilla County, Oregon, being described as beginning at a point which lies 300 feet Southerly from the
Northeast corner of the Southeast Quarter of the Southwest Quarter of said Scction 14; thence
Southwesterly to a point which is located on the West line of the Southcast Quarter of the Southwest
Quarter of said Section 14, said point also being located 200 feet Northerly from the Southwest corner
thercof; thence Southerly along the West linc of the Southeast Quarter of the Southwest Quarter of said
Section 14, a distance of 200 feet to a point located on the South line of said Section 14; thence Easterly
along the South line of said Section 14 to the Southeast corner of the Southeast Quarter of the Southwest
Quarter of said Section 14; thence Northerly along the East line of the Southeast Quarter of the Southwesi
Quarter of said Section 14 to the point of beginning,

Together with an easement for ingress and egress over on across the portion of the eascment described as
“Tract [1” in that certain Warranty Deed from Bruce W. LaPorte and Tanya L. LaPorte, husband and wife,
to Richard A. Cameron and Donna J. Cameron, dated March 28, 1984, and recorded in R113, Pages
1265-1266, Umatilla County, Oregon records on May 17, 1984, that is over and across the following
property: All that portion of the Easi Half of the Northwest Quarter of Section 23, Township 5 North,
Range 36, East of the Willamette Meridian Umatilla County, Oregon, which liecs Northerly of the
conterline of County Road No. 440,

SN 36 23 Tax Lot 902:

All that portion of the Northwest Quarter of the Northwest Quarter of Section 23, Township 5 North,
Range 36, East of the Willamette Meridian, Umatilla County, Oregon, which lies Northerly of the
centerline of County Road No. 440;

Excepting there from any portion lying within the County Road right-of-way,
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A tract of land located in the Scuthwest Quarter of Southeast Quarter of Saction 14,
Township 5 North, Range 36, East of the Willamette Meridian, and being described as

follows:

Beginning at the Southwest corner of said Section 14; thence North 75°57'42" East a
distance of 3,948.09 feet to the true point of beginning for this description; thence
South 53949'18" Weat a distance of 420 feet; thence North 89°33'51" West a distance of
871.00 feet, more or less, to a point on West line of Southwest Quarter of Southeast
Quarter of said Section 14; thence North along said West line a distance of 695 feet,
more or less, to Northwest corner of Southwest Quarter of Southeast Quarter of said
Section 14; thence East along North line of Southwest Quarter of Southeast Quarter of
said Section 14, a distance of 1,214.37 feet, more or less, to a point which bears
North 2°59'16" West from the point of beginning; thence South 2°59'16" East a distance
of 486 feet, more or less, to the point of beginning.

All being Bast of the Willamette Meridian, Umatilla County, Oregon,

ﬂ)( lo"' 320'
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Beginning at a point 1320 feet West of and 13320 fest North of Southeast corner
of Section 14, Township 5 North, Range 36; thence West 1320 fest to a point on
North-South centerline of saild Section 14; thence South & distance of 2310
feet, wore or less, to County Road No. 440; thence Easgterly along said County
Road a diatance of 1320 feet, more or less, to North-South centerline Northeast
Quarter of Section 23; thence North a distance of 2343 feet, more or less, to

the point of beginning:

EXCEPTING THEREFROM a tract of land located in Southwest Quarter of Southeast
Quarter of said Section 14, described as bsginning at Southwest corner of said
Section 14; thence North 75°57'42" East a distance of 3948.09 feet to the true
point of beginning for this description; thence South 53°45'18" West a distance
of 420 feet; thence North 89°33’'51l" Weat a distance of 871.08 feet, more or
less, to a point on West line of Southwest Quarter of Southeast Quarter of said
Section 14: thence North along said West line a distance of 695 feet, more or
leaw, Lo Northwest corner of Southwest Quarter of Southeast Quarter of said
Bection 14; thence East along North line of Southwest Quarter of Southeast
Quarter of said Section 14 a distance of 1214.37 feet, more or lesa, to a point
which bears South 2°59'16" West from the point of beginning; thence South
2'59'16" East a distance of 486 feet, more or less, to the point of beginning;

SUBJECT to any and all water rights of way and roads;

All being East of the Willamette Mericdian, Umatilla County, Oregon.
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Tay loFs 3000, 3001, Scc 13
200, .‘lo:{, Sec 24
3100, Sec I4

Exhibit 'A’
l00, to1, 300, Sec 23

Tract I

A tract of land located in Sections 13 and 24, Township 5 North, Range 36, East
of the Willamette Meridian, Umatilla County, Oregon, being described as
beginning at the Southeast corner of the Southwest Quarter of the Northeast
Quarter of said Section 24; thence North to the Northeast corner of the
Scuthwest Quarter of the Southeast Quarter of said Section 13; thence West, a
distance of 335 feet, more or less, to the bottom of a ravine; thence in a
Southwesterly direction down the ravine to where it intersects with the North
line of the County Road; thence in a Southeasterly direction along the North
line of said County Road to a point where saild County Road intersects with the
East-West centerline of said Section 24; thence East along said East-West
centerline, a distance of 395 feet, more or less, to the point of beginning;

Excepting therefrom that tract of land conveyed to Myran Swanson, etux, by Deed
recorded in Book 353, -Page 204, Deed Records;

Also excepting therefrom that tract of land conveyed to Richard G. Woodhall,
etux, by Deed recorded in Microfilm Reel 2, Page 565, Office of Umatilla County
Records;

Also excepting therefrom any portion lying within the County Road right-of-way.

Tract 11

A tract of land located in Sections 13 and 24, Township 5 North, Range 36, East
of the Willamette Meridian, Umatilla County, Oregon, beling deacribed as
commencing at the Northeast corner of the Southwest Quarter of the Southeast
Quarter of said Section 13; thence West, a distance of 335 feet, more or less,
to the bottom of a ravine and the True Point of Beginning for this description;
thence in a Southwesterly direction down the bottom of the ravine to where it
intersects with the North line of the County Road; thence in a Northwesterly
direction along the North side of said County Road to the Southwest corner of
the Northwest - Quarter of the Northwest Quarter of said Section 24; thence
North to the Northwest corner of the Southwest Quarter of the Southwest Quarter
of said Section 13; thence East to the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.

Tract IT1

The Southeast Quarter of the Southeast Quarter of Section 14, Township 5 North,
Range 36, East of the Willamette Meridian, Umatilla County, Oregon.
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Tract IV

All that portion of the Northeast Quarter of the Northeast Quarter of Section
23, Township 5 North, Range 36, East of the Willamette Meridian, Umatilla
County, Oregon, which lies Northerly of the Northerly right-of-way line of the
County Road;

Excepting therefrom that tract of land conveyed to Albert Smith, by Deed
recorded in Book 105, Page 291, Deed Records;

Also excepting therefrom that tract of land conveyed to Ozro Graham by Deed
recorded in Book 143, Page 69, Deed Records;

Also excepting therefrom any portion lying within the County Road right-of-way.

Tract V

Beginning at the Southeast corner of the Northeast Quarter of the Northeast
Quarter of Section 23, Township 5 North, Range 36, East of the Willamette
Meridian, Umatilla County, Oregon; thence North, a distance of 131 feet;
thence Westerly, a distance of 265 feet; thence Southerly, a distance of 95
feet to the North line of the County Road; thence Easterly along the North
line of said County Rodad, a distance of 316 feet to the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.

Tract VI

Commencing at the Northeast corner of the Southeast Quarter of the Northeast
Quarter of Section 23, Township 5 North, Range 36, East of the Willamette
Meridian, Umatilla County, Oregon; thence North 64°09' West, a distance of
380.16 feet to the True Point of Beginning for this description; thence North,
a distance of 16.50 feet; thence North p2°12" West, a distance of 148.50 feet;
thence North, a distance of 66 feet; thence North 86°27" West, a distance of
264 feet; thence South, a distance of B2.50 feet; thence South 86’27 East, a
distance of 264 feet; thence South g2°12" East, a distance of 148.50 feet to
the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.
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RECEIVED
DEC 19 2014

UMATILLA COUNTY
PLANNING DEPARTMENT

Oregon Water Resources Department
Water Right Services Division

Water Rights Application
Number G-17604

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft permit be issued with conditions.

Application History

On December 11, 2012, NF Land LLC submitted an application to the
Department for the following water use permit:

. Amount of Water: 6.47 cubic feet per second (CFS) from ground
water, and an annual volume of 1553.0 acre feet, and 27.0 acre
feet (AF) of stored ground water

. Use of Water: irrigation of 517.9 acres and storage of ground
water
. Source of Water: Well 1, Well 2, Well 3, Well 4, Well 5, Well

6, Well 7, Well 8, Well 9, Well 10, Well 11, Well 12, Well 13,
Well 14, and Well 15 (UMAT 57199/L111124) in North Fork Walla
Walla River Basin

. Area of Proposed Use: Umatilla County within Sections 13, 14,
22, 23, and 24, Township 5 North, Range 36 East, W.M.

On September 6, 2013, the Department mailed the applicant notice of its
Initial Review, determining that "the appropriation of 6.47 CFS and 27.0
AF of water from Well 1, Well 2, Well 3, Well 4, Well 5, Well 6, Well 7,
Well 8, Well 9, Well 10, Well 11, well 12, Well 13, Well 14, and Well 15
(UMAT 57199) 1in North Fork Walla Walla River Basin for irrigation of
517.9 acres and storage of groundwater is not allowable, and it appears
unlikely that you will be issued a permit unless a suitable mitigation
proposal is provided prior to issuance of the Proposed Final Order." The
applicant did not notify the Department to stop processing the
application within 14 days of that date.

On September 10, 2013, the Department gave public notice of the
application in its weekly notice. The public notice included a request
for comments, and information for interested persons about obtaining
future notices and a copy of the Proposed Final Order. No written
comments were received within 30 days.

The applicant requested and was granted multiple administrative holds;
the last expired October 7,2014.

On September 29, 2014, the applicant amended the annual volume to 300.0
AF and removed Well 15 (UMAT 57199/L111124) from the application,
replacing it with proposed Well 15 in a different location.
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In reviewing applications, the Department may consider any relevant
sources of information, including the following:

any applicable basin program

applicable statutes, administrative rules, and case law

the amount of water available

the rate and duty for the proposed use

any general basin-wide standard for flow rate and duty of water
allowed

. the need for a flow rate and duty higher than the general
standard

pending senior applications and existing water rights of record
any applicable comprehensive plan or zoning ordinance
recommendations by other state agencies

the Scenic Waterway requirements of ORS 390.835

designations of any critical ground water areas

any comments received

@ 8 ® & & =

Findings of Fact
The Umatilla Basin Program allows irrigation and storage of ground water.

On October 6, 2014, a re-assessment of ground water availability was
completed by the Department’s Ground Water/Hydrology section based on a
maximum annual volume of 300.0 AF. A copy of this assessment is in the
file. Ground water will likely be available within the capacity of the
resource, and 1f properly conditioned, the proposed use of ground water
will avoid injury to existing ground water rights.

Ground Water Findings Under OAR 690-009

The Department determined, consistent with OAR 690-009-0040(4), that the
proposed ground water use will not have the potential for substantial
interference with surface water.

In making this determination, the Department considered whether:

(a) There is a hydraulic connection from the proposed well(s) to
any surface water sources.

(b) The point of appropriation is a horizontal distance less than
one-fourth mile from the surface water source;

(c) The rate of appropriation is greater than five cubic feet per

second, if the point of appropriation is a horizontal distance
less than one mile from the surface water source;

(d) The rate of appropriation is greater than one percent of the
pertinent adopted minimum perennial streamflow or instream
water right with a senior priority date, if one is applicable,
or of the discharge that is equaled or exceeded 80 percent of
time, as determined or estimated by the Department, and if the
point of appropriation is a horizontal distance less than one
mile from the surface water source;

(e) The ground water appropriation, if continued for a period of 30
days, would result in stream depletion greater than 25 percent
of the rate of appropriation, if the point of appropriation is
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a horizontal distance less than one mile from the surface water
source.

According to the Department’s rules, the potential for substantial
interference is assumed if (a) and either (b) or (c) or (d) or (e)
are met. For this application, the Department determined that there
is no potential for substantial interference, because either (a) is
not met, or (b), (c), (d) or (e) are not met, or both.

Well 1, Well 2, Well 3, Well 4, Well 5, Well 6, Well 7, Well 8, Well 9,
Well 10, Well 11, Well 12, Well 13, Well 14, and Well 15 in North Fork
Walla Walla River Basin are not within or above a State Scenic Waterway.

The Department finds that the amount of water requested, 6.47 CFS, is an
acceptable amount.

The proposed ground water use is not within a designated critical ground
water area.

Conclusions of Law

Under the provisions of ORS 537.621, the Department must presume that a
proposed use will ensure the preservation of the public welfare, safety
and health if the proposed use is allowed in the applicable basin program
established pursuant to ORS 536,300 and 536.340 or given a preference
under ORS 536.310(12), if water is available, if the proposed use will
not injure other water rights and if the proposed use complies with rules
of the Water Resources Commission,

The proposed use requested in this application is allowed in the Umatilla
Basin Program.

Water is available for the proposed use.
The proposed use will not injure other water rights.

The proposed use complies with other rules of the Water Resources
Commission not otherwise described above.

The application is in compliance with the State Agency Coordination
Program regarding land use.

No proposed flow rate and duty of water higher than the general
basin-wide standard is needed.

For these reasons, the required presumption has been established.
Under the provisions of ORS 537.621, once the presumption has been
established, it may be overcome by a preponderance of evidence that

either:

(a) One or more of the criteria for establishing the presumption
are not satisfied; or

=7
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(b) The proposed use would not ensure the preservation of the
public welfare, safety and health as demonstrated in comments,
in a protest . . . or in a finding of the department that
shows:

(A) The specific aspect of the public welfare, safety and
health wunder ORS 537.525 that would be impaired or
detrimentally affected; and

(B) Specifically how the identified aspect of the public
welfare, safety and health under ORS 537.525 would be
impaired or be adversely affected.

In this application, all criteria for establishing the presumption have
been satisfied, as noted above. The presumption has not been overcome by
a preponderance of evidence that the proposed use would impair or be
detrimental to the public interest.

The Department therefore concludes that the proposed use would ensure the
preservation of the public welfare, safety and health as described in ORS
537.525.

When issuing permits, ORS 537.628 (1) authorizes the Department to include
limitations and conditions which have been determined necessary to
protect the public welfare, safety, and health. The attached draft permit
is conditioned accordingly.

Recommendation
The Department recommends that the attached draft permit be issued with

conditions.

DATED November 4, 2014

/ﬂ%? A

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director

Protests

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), you can protest this Proposed Final Order.
Protests must be received in the Water Resources Department no later than
December 19, 2014. Protests must be in writing, and must include the
following:

. Your name, address, and telephone number;

26
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. A description of your interest in the Proposed Final Order,
and, if you claim to represent the public interest, a precise
statement of the public interest represented;

. A detailed description of how the action proposed in the
Proposed Final Order would impair or be detrimental to your
interest;

. A detailed description of how the Proposed Final Order is in
error or deficient, and how to correct the alleged error or
deficiency;

. Any citation of legal authority to support your protest, if
known;

. To affect the department’s determination that the proposed use

in this application will, or will not, ensure the preservation
of the public welfare, safety and health as described in ORS
537.525, ORS 537.621(2) (b) requires that a protest demonstrate,
by a preponderance of evidence any of the following: (a) One or
more of the criteria for establishing the presumption are, or
are not, satisfied; or (b) The specific aspect of the public
welfare, safety and health under ORS 537.525 that would be
impaired or detrimentally affected, and specifically how the
identified aspect of the public welfare, safety and health
under ORS 537.525 would be impaired or be adversely affected;

. If you are the applicant, the protest fee of $350 required by
ORS 536.050; and

. If you are not the applicant, the protest fee of $700 required
by ORS 536.050 and proof of service of the protest upon the
applicant.

. If you are the applicant, a statement of whether or not you are

requesting a contested case hearing. If you do not request a
hearing, the Department will presume that you do not wish to
contest the findings of the Proposed Final Order.

. If you do not protest this Proposed Final Order and 1f no
substantive changes are made in the Final Order, you will not
have an opportunity for judicial review, protest or appeal of
the Final Order when it is issued.

Requests for Standing

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), persons other than the applicant who
support a Proposed Final Order can request standing for purposes of
participating in any contested case proceeding on the Proposed Final
Order or for judicial review of a Final Order.
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Requests for standing must be received in the Water Resources Department
no later than December 19, 2014. Requests for standing must be in
writing, and must include the following:

. The requester's name, mailing address and telephone number;

. If the requester is representing a group, association or other
organization, the name, address and telephone number of the
represented group;

. A statement that the requester supports the Proposed Final
Order as issued;

. A detailed statement of how the requester would be harmed if
the Proposed Final Order is modified; and

. A standing fee of $200., If a hearing is scheduled, an
additional fee of $500 must be submitted along with a request
for intervention.

After the protest period has ended, the Director will either issue a
Final Order or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submitted and
either:

. upon review of the issues, the director finds that there are
significant disputes related to the proposed use of water, or

. the applicant requests a contested case hearing within 30 days
after the close of the protest period.

If you do not request a hearing within 30 days after the close of the
protest period, or if you withdraw a request for a hearing, notify the
Department or the administrative law Jjudge that you will not appear or
fail to appear at a scheduled hearing, the Director may issue a Final
Order by default. If the Director issues a Final Order by default, the
Department designates the relevant portions of its files on this matter,
including all materials that you have submitted relating to this matter,
as the record for purpose of proving a prima facie case upon default.

You may be represented by an attorney at the hearing. Legal aid
organizations may be able to assist a party with limited financial
resources. Generally, partnerships, corporations, associations,
governmental subdivisions or ©public or private organizations are
represented by an attorney. However, consistent with OAR 690-002-0020 and
OAR 137-003-0555, an agency representative may represent a partnership,
corporation, association, governmental subdivision or public or private
organization if the Department determines that appearance of a person by
an authorized representative will not hinder the orderly and timely
development of the record in this case.

%0
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This document was prepared by Kim French. [f vou have any questions about any of the statements contained

in this document I am most likely the best person to answer your questions. You can reach me at
503-986-0816.

If you have questions about how to file a protest or a request for standing, please refer to the respective
sections in this Proposed Final Order entitled "Protests” and "Requests for Standing". If you have previously
filed a protest and want to know its status, please contact Patricia McCarty at 503-986-0820.

Ifyou have other questions about the Department or any of its programs please contact our Customer Service
Group at 503-986-0801. Address all other correspondence to:

Water Rights Section, Oregon Water Resources Department, 725 Summer St NE Ste A, Salem OR 97301-
1266, Fax: 503-986-0901.

/1



DRAFT This is not a permit. DRAFT
STATE OF OREGON

COUNTY OF UMATILLA

DRAFT PERMIT TO APPROPRIATE THE PUBLIC WATERS
THIS DRAFT PERMIT IS HEREBY ISSUED TO
NF LAND LLC
2885 SANFORD AVE SW #21711
GRANDVILLE, MI 49418
The specific limits and conditions of the use are listed below.
APPLICATION FILE NUMBER: G-17604
SOURCE OF WATER: WELL 1, WELL 2, WELL 3, WELL 4, WELL 5, WELL 6, WELL 7,
WELL 8, WELL 9, WELL 10, WELL 11, WELL 12, WELL 13, WELL 14, AND WELL 15
IN NORTH FORK WALLA WALLA RIVER BASIN

STORAGE FACILITIES: RESERVOIR 1, RESERVOIR 2, RESERVOIR 3, AND
RESERVOIR 4

MAXIMUM RATE: 6.47 CUBIC FEET PER SECOND

MAXIMUM ANNUAL VOLUME: 300.0 ACRE FEET, WHICH INCLUDES UP TO 27.0 ACRE
FEET OF STORED GROUND WATER IN RESERVOIRS 1 - 4

PURPOSE OR USE: IRRIGATION OF 517.9 ACRES MARCH 1 THROUGH NOVEMBER 30;
STORED GROUND WATER, YEAR-ROUND

DATE OF PRIORITY: DECEMBER 11, 2012
WELL LOCATIONS:

WELL 1: SE % NW %, SECTION 24, T5N, R36E, W.M.; 1060 FEET NORTH AND
885 FEET WEST FROM C1/4 CORNER, SECTION 24

WELL 2: NE % NW %4, SECTION 24, TSN, R36E, W.M.; 620 FEET SOUTH AND
60 FEET WEST FROM N1/4 CORNER, SECTION 24

WELL 3: SW * SW %, SECTION 13, T5N, R36E, W.M.; 45 FEET NORTH AND
1200 FEET EAST FROM SW CORNER, SECTION 13

WELL 4: SW ¥ SE %, SECTION 13, T5N, R36E, W.M.; 1200 FEET NORTH AND
900 FEET EAST FROM S1/4 CORNER, SECTION 13

WELL 5: SE * SW %, SECTION 13, T5N, R36E, W.M.; 470 FEET NORTH AND
250 FEET WEST FROM S1/4 CORNER, SECTION 13

WELL 6: NW * NE *, SECTION 24, T5N, R36E, W.M.; 360 FEET SOUTH AND
1270 FEET EAST FROM N1/4 CORNER, SECTION 24

Application G-17604 Water Resources Department PERMIT DRAFT
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WELL 7: SE ¥ SW %, SECTION 13, T5N, R36E, W.M.; 1240 FEET NORTH AND
300 FEET WEST FROM S1/4 CORNER, SECTION 13

WELL 8: NW % NE %, SECTION 23, T5N, R36E, W.M.; 695 FEET SOUTH AND
125 FEET EAST FROM N1/4 CORNER, SECTION 23

WELL 9: NW % NW %, SECTION 24, T5N, R36E, W.M.; 1250 FEET SOUTH AND
260 FEET EAST FROM NW CORNER, SECTION 24

WELL 10: NW % NW %4, SECTION 23, T5N, R36E, W.M.; 720 FEET SOUTH AND
215 FEET EAST FROM NW CORNER, SECTION 23

WELL 11: NW 4 NW 'i, SECTION 24, T5N, R36E, W.M.; 375 FEET SOUTH AND
825 FEET EAST FROM NW CORNER, SECTION 24

WELL 12: NW * NE %, SECTION 23, T5N, R36E, W.M.; 725 FEET SOUTH AND
1190 FEET EAST FROM N1/4 CORNER, SECTION 23

WELL 13: SW Y SE *, SECTION 14, T5N, R36E, W.M.; 585 FEET NORTH AND
580 FEET EAST FROM S1/4 CORNER, SECTION 14

WELL 14: NE * NE *, SECTION 23, T5N, R36E, W.M.; 895 FEET SOUTH AND
370 FEET WEST FROM NE CORNER, SECTION 23

WELL 15: SW Y4 SE 4, SECTION 14, T5N, R36E, W.M.; 250 FEET NORTH AND
343 FEET EAST FROM S1/4 CORNER, SECTION 14

RESERVOIR LOCATIONS:

RESERVOIR 1: SE Y SE %}, SECTION 14, T5N, R36E, W.M.; 1150 FEET
NORTH AND 175 FEET WEST FROM SE CORNER, SECTION 14

RESERVOIR 2: SE % SW %, SECTION 13, TSN, R36E, W.M.; 1175 FEET
NORTH AND 1025 FEET WEST FROM S1/4 CORNER, SECTION 13

RESERVOIR 3: SE % SW %, SECTION 13, T5N, R36E, W.M.; 1180 FEET
NORTH AND 100 FEET WEST FROM S1/4 CORNER, SECTION 13

RESERVOIR 4: NW % NE *i, SECTION 24, T5N, R36E, W.M.; 650 FEET SOUTH
AND 1300 FEET EAST FROM N1/4 CORNER, SECTION 24

The amount of water used for irrigation under this right, together with
the amount secured under any other right existing for the same lands, is
limited to a diversion of ONE-EIGHTIETH of one cubic foot per second and
3.0 acre-feet for each acre irrigated during the irrigation season of
each year.

Application G-17604 Water Resources Department PERMIT DRAFT
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THE PLACE OF USE IS LOCATED AS FOLLOWS:

IRRIGATION STORAGE
SW Y SW % 40.0 ACRES
SE % SW Y4 40.0 ACRES X
SW Y% SE Y4 40.0 ACRES X
SECTION 13
SE % SW ¥4 18.5 ACRES
SW ¥ SE % 40.0 ACRES
SE % SE % 40.0 ACRES X
SECTION 14
NE Y NE Y4 25.4 ACRES
NW % NE %4 9.8 ACRES
SECTION 22
NE % NE %4 33.4 ACRES
NW ¥4 NE %4 28.0 ACRES
NW % NW Y4 24.7 ACRES
SECTION 23
NW Y NE 4 40.1 ACRES X
SW Y NE Y4 33.5 ACRES
NE Y NW %4 40.0 ACRES
NW * NW 4 40.0 ACRES
SW * NW 4 6.5 ACRES
SE Y% NW Y% 18.0 ACRES
SECTION 24

TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M.

Measurement devices, and recording/reporting of annual water use

conditions:

A.

Before water use may begin under this permit, the permittee
shall install a totalizing flow meter at each point of
appropriation. The permittee shall maintain the devices 1in
good working order.

The permittee shall allow the watermaster access to the
device; provided however, where any device is located within
a private structure, the watermaster shall request access upon
reasonable notice.

The permittee shall keep a complete record of the volume of
water diverted each month, and shall submit a report which
includes water-use measurements to the Department annually or
more frequently as may be required by the Director. Further,
the Director may require the permittee to report general
water-use information, including the place and nature of use
of water under the permit.

Application G-17604 Water Resources Department PERMIT DRAFT
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D. The Director may provide an opportunity for the permittee to
submit alternative measuring and reporting procedures for
review and approval.

Dedicated Measuring Tube: Wells with pumps shall be equipped with a
minimum 3/4-inch diameter, wunobstructed, dedicated measuring tube
pursuant to figure 200-5 in OAR 690-200. If a pump has been installed
prior to the issuance of this permit, and if static water levels and
pumping levels can be measured using an electrical tape, then the
installation of the measuring tube can be delayed until such time that
water levels cannot be measured or the pump is repaired or replaced.

Dedicated Observation Well: The permitee shall construct one four-inch
observation well to penetrate the same aquifer as the production
well(s), prior to any ground water use authorized by this permit. The
well shall meet the Department’s minimum well construction standards and
shall be cased and sealed to the same depth as the production wells. The
well shall be constructed at a location approved by the Department for
the purpose of instrumentation with continuous groundwater-level
monitoring equipment. The landowner and permittee shall provide access
to Department staff to install and maintain the monitoring equipment.
The well shall not be used for any other purpose while the Department is
monitoring groundwater levels.

Upon reasonable notice, the permitee shall allow Department staff access
to the observation and production wells. Department staff will
periodically measure water levels in the observation and production
wells for the purpose of evaluating the appropriation’s impact to the
resource.

Annual Measurement Condition:

The Department requires the water user to measure and report annual
static water levels for each well on the permit. The static water level
shall be measured in the month of March. Reports shall be submitted to
the Department within 30 days of measurement.

The permittee shall submit an initial February or March static water-
level measurement once well construction is complete and annual
measurements thereafter. Annual measurements are required whether or not
the well is wused. The first annual measurement will establish a
reference level against which future measurements will be compared.
However, the Director may establish the reference level based on an
analysis of other water-level data. The Director may require the user to
measure and report additional water levels each year if more data are
needed to evaluate the aquifer system.

All measurements shall be made by a certified water rights examiner,
registered professional geologist, registered professional engineer,
licensed well constructor or pump installer licensed by the Construction
Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with
equipment that is accurate to at least the standards specified in OAR

Application G-17604 Water Resources Department PERMIT DRAFT
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690-217-0045. The Department requires the individual performing the
measurement to:

A. Associate each measurement with an owner’s well name or number
and a Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as
depth-to-water below ground surface; and

C. Specify the method of measurement; and

D, Certify the accuracy of all measurements and calculations
submitted to the Department.

The Department may require the discontinuance of ground water use, or
reduce the rate or volume of withdrawal from the well(s) if any of the
following events occur:.

A, Annual water—level measurements reveal an average water-level
decline of three or more feet per year for five consecutive
years; or

B. Annual water-level measurements reveal a water-level decline
of 15 or more feet in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline
of 25 or more feet; or

D. Hydraulic interference leads to a decline of 25 or more feet
in any neighboring well with senior priority.

The period of restricted use shall continue until the water level rises
above the decline level which triggered the action or the Department
determines, based on the Department’s data and analysis, that no action
is necessary because the aquifer in question can sustain the observed
declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow
excessive decline, as defined in Commission rules, to occur within the
aquifer as a result of use under this permit. If more than one well is
involved, the water user may submit an alternative measurement and
reporting plan for review and approval by the Department.

Ground water production shall occur only from a single aquifer in the
Columbia River Basalt groundwater reservoir.

Ground water production shall occur no deeper than a bottom hole
elevation of 1,100 feet.

Well 8 through Well 15 shall be constructed in a different aquifer than
that developed by any City of Milton-Freewater municipal well,

Prior to using water from any well listed on this permit, the permittee
shall ensure that the well has been assigned an OWRD Well Identification

Application G-17604 Water Resources Department PERMIT DRAFT
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Number (Well ID tag), which shall be permanently attached to the well.
The Well ID shall be used as a reference in any correspondence regarding
the well, including any reports of water use, water level, or pump test
data.

The permittee is required to pass all surface water for which a storage
right does not exist. The Director may require the user to measure
inflow and outflow, above and below the reservoir respectively, to
ensure that surface-water flow is not impeded. Measurement devices and
their implementation must be acceptable to the Director, and the
Director may require that data be recorded on a specified periodic basis
and reported to the Department annually or more frequently.

STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates
from that proposed in the permit application or required by permit
conditions, this permit may be subject to cancellation, unless the
Department authorizes the change in writing.

If substantial interference with surface water or a senior water right
occurs due to withdrawal of water from any well listed on this permit,
then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the
Department approves or implements an alternative administrative action
to mitigate the interference. The Department encourages junior and
senior appropriators to jointly develop plans to mitigate interferences.

The well(s) shall be constructed and maintained in accordance with the
General Standards for the Construction and Maintenance of Water Supply
Wells in Oregon. The works shall be equipped with a usable access port
adequate to determine water-level elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point
of appropriation, the permittee shall be responsible for restoration and
enhancement of such riparian area in accordance with ODFW’s Fish and
Wildlife Habitat Mitigation Policy OAR 635-415. For purposes of
mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and
Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases
to the point that those waters no longer meet state or federal water
quality standards due to reduced flows.

Where two or more water users agree among themselves as to the manner of
rotation in the use of water and such agreement is placed in writing and
filed by such water users with the watermaster, and such rotation system
does not infringe upon such prior rights of any water user not a party

Application G-17604 Water Resources Department PERMIT DRAFT
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to such rotation plan, the watermaster shall distribute the water
according to such agreement.

Prior to receiving a certificate of water right, the permit holder shall
submit to the Water Resources Department the results of a pump test
meeting the Department's standards for each point of appropriation
(well), unless an exemption has been obtained in writing under OAR 690-
217. The Director may require water-level or pump-test data every ten
years thereafter.

This permit is for the beneficial use of water without waste. The water
user is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the 1land use associated with this water use must be 1in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

Completion of construction and application of the water shall be made
within five years of the date of permit issuance. If beneficial use of
permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based
upon the merit of the application.

Within one year after making beneficial use of water, the permittee
shall submit a claim of beneficial use, which includes a map and report,
prepared by a Certified Water Rights Examiner.

Issued

DRAFT - THIS IS NOT A PERMIT

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director

Application G-17604 Water Resources Department PERMIT DRAFT
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Oregon Water Resources Department

Watermaster

John A. Kitzhaber, MD, Governor VE D 116 SE Dorion Avenue
R Ec EH Pendleton, OR 97801

Phone: (541) 278-5456

DEC31 2014 FAX: (541) 278-0287

December 31, 2014 UMATILLA COUNTY
PLANNING DERPARTMENT
Ms. Carol Johnson

Umatilla County Planning Department
216 S.E. 4™ Street
Pendleton, Oregon 97801

RE: Watermaster comments for #L.UD-176-14 and #1.UD-177-14, applicant NF Land, LLC.
Dear Ms. Johnson,

Recently the Watermaster’s office reviewed two Umatilla County planning applications
proposed by NF Land, LLC. Applications numbered- #L.UD-176-14 and #L.UD-177-14.

Regarding irrigation water rights on the properties identified in the applications. NF Land, LLC
submitted an application to the Oregon Water Resources Department (OWRD) on December 11,
2012, to develop 15 wells in Sections 13, 14, 22, 23, 24 of Township 5 North, Range 36 East ,
W.M. The map attached to this document was submitted to OWRD with the water rights
application and shows the intent to develop irrigation on the lands involved with this Land Use
Decision request.

There is a lengthy history involved with this application. The most recent activity was a
Proposed Final Order, issued by OWRD, on 11/4/2014 that would allow 6’;'?4 fs, up to a
maximum annual volume of 300 AF, to be applied on the proposed 517.9 acres.“l‘lﬁa last day to
file a protest was on December 19, 2014. No protests were filed and a Final Order will likely be
issued to NF Lands, LLC that would allow development of up to 14 wells on the 517.9 acres,
which includes the land in the County Land Use Decision request. -~

For full details, more information may be found by reviewing application G-17604 at
www.oregon.gov/owrd.

Sincerely,

Greg Slibemagel
Wastermaster, District 5
Attachments: Map

Cc: Mike Ladd — NCR Manager
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S % Vielcome to
! 1 | o Carol Johnson <carol.johnson@umatillacounty.net>

P ~ Umaftilla County
=

Land use request #LUD-176-14 and LUD-177-14

2 messages

Jim O'Connell <Jim@caprinc.com> Wed, Dec 17, 2014 at 8:24 AM
To: "carol.johnson@umatillacounty.net" <carol.johnson@umatillacounty.net>

Carol Johnson: In regards to the request for land use change | have a very big concern. We have spent several
thousands of dollar's developing a vineyard on our property. The applicants want to use the easement thru our
property (901) for access to the land which they has the right too. We have built a eight foot fence around the

total perimeter of our property to keep the deer out. The deer will eat the grape vine leaves and grapes. This
would cause considerable finical loss to our company if this happens. We have installed eight foot gates at the
access road and have locked these gates and given NLF land the means to open they when they need to. if the
land they want to change is approved for a home site, the change will cause several trips a day into and out of
our vineyard. Will the new homeowners want to get out and open and close the gate every time they enter or
leave out vineyard. This could be addressed by requiring the access road to have an eight foot gate that is
controlled by a remote control that would easily open and close all three gates. It could be set to close
automatically a short time after it is opened to ensure that it is closed all the time after opening. The other
alternative would be to require the road to be fenced off with an eight foot high fence. This would ensure that no
human error will cause our company damages. We are open to other ideas if NFL Land has any but this concern
needs to be addressed as part of the land change to ensure that it is part of the process from the beginning, not
after we have suffered losses to our vineyard. Thank you Jim O'Connell Managing member Capri Walla Walla

Jim O'Connell
President/CEO

6867 N Oracle Ste 101
Tucson Az 85704
520-219-1856

AUUSINESS MANAQEMENT

Carol Johnson <carol.johnson@umatillacounty.net> Wed, Dec 17, 2014 at 8:39 AM
To: Jim Q'Connell <Jim@caprinc.com>

Good morning Jim,
Thank you for your comments. | will place them in the file for consideration.

Carol Johnson %
[Quoted text hidden] ~—



Carol Johnson, Senior Planner

Umatilla County Department of Land Use Planning

' 216 SE 4th ST, Pendleton, OR 97801

Phone: 541-278-6301 | Fax: 541-278-5480

$ http://www.umatillacounty.net/planning

Visit the County's website for application forms, planning documents, and other helpful
information.

Please Be Aware - Documents such as emails, letters, maps, reports, etc. sent from or received by the Umatilla
County Department of Land Use Planning are subject to Oregon Public Records law and are NOT
CONFIDENTIAL. All such documents are available to the public upon request; costs for copies may be
collected, This includes materials that may contain sensitive data or other

information, and Umatilla County will not be held liable for its distribution.

)
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UMATILLA COUNTY
PLANNING DEPARTMENT

December 29, 2014

Ms. Carol Johnson

Senior Planner

Umatilla County Department of Land Use Planning
216 SE 4™ Street ‘
Pendleton, OR 97801

Dear Carol,

As you know, NF LLand LLC is the applicant on two current land use decision requests: #LUD-
176-14 and #LUD-177-14. This letter is in response to the December 9 public notices regarding
those two requests.

Thank you for your work on the two applications. NF Land LLC offers the following comments on
the Preliminary Findings and Conclusions. The applications, findings, conclusions, and decisions
are very similar for both LUD requests. As such, the following comments apply to both requests.

1. NF Land's understanding is that once the tentative decisicns are approved, the approval
period is for four years, with the possibility of a two-year extension. Further, NF Land
understands it will have four years—oplus the possibility of two extra years—to satisfy
both precedent and subseqguent conditions. If this is not consistent with Planning’s
understanding, NF Land requests that the tentative decision be modified to conform with
NF Land’s understanding.

2. Both tentative decisions include a condition (#3) that “road access improvements must be
professionally engineered and include erosion controls”. NF Land requests this portion of
the condition be eliminated, along with the rest of the condition #3 text displayed in ifalic
font. NF Land’s understanding is that these are not standard County conditions for
approval of a non-farm dwelling. As such, NF Land believes it should not be singled out
for this much more challenging and expensive condition.

Please contact me with any questions, and thanks again for your assistance.

Sincerely,

NF Land LLC

By Sam Hobson, Member
2885 Sanford Ave SW, #21711
Grandville, Ml 49418
NFLandLLC@gmail.com




Umatilla County

Department of Land Use Planning

DIRECTOR
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January 22, 2015

Sam Hobson

NF Land, LLC

2885 Sanford Avenue SW 321711
Grandville, MI 49418-1342

Re: NF Land Non-Farm Dwelling, #L.UD-176-14
Map #5N 36, Tax Lots #902 & 102; and
NF Land Non-farm Dwelling, #LUD-177-14
Map #5N 36, Tax Lot #3300

Dear Sam:

The 21-day notice period for your two non-farm dwelling requests has elapsed. The
County Planning office received three written comments regarding your tentative
plan to locate non-farm dwellings on Tax Lot #3300 and Tax Lots #902 & 102.
Copies of these comments are enclosed with this letter. Comments also include your
request for clarification of the approval timeline and a change to Precedent
Condition 3. The comments are summarized below followed by responses.

Comments:

1. The first comment received is from notified property owner and neighbor
Jim O’Connell of Capri Vineyard. Due to the area’s proximity to wildlife it
is necessary for the property to have a high fence around the perimeter of his
vineyard to prevent deer from entering the property and eating grape leaves
and fruit. Mr. O’Connell acknowledges that you have a right of access to
your properties through his property but his big concern is about an increase
in vehicle trips resulting from the approval of your dwelling' requests. It is
his belief that the proposed dwellings will result in more vehicle trips across
his vineyard property and increase the risk of crop loss to his farm operation
as a result of access gates being left open.

2. A second comment was received from a notified agency, the Oregon
Department of Water Resources (OWRD). The comments from District 5
Watermaster, Greg Silbernagel, are informational. The OWRD comment
letter includes a copy of the map submitted with your 2012 water rights
application. According to OWRD your 2012 water rights application

: Trip Generation manual, published by the Institute of Transportation Engineers, a single family
dwelling generates, week days, approximately 9.52 Average Daily Trips (ADT).

216 S.E. 4™ Street - Pendleton, OR 97801 « Ph: 541-278-6252 » Fax: 541-278-5480

Website: www.umatillacounty.net/planning + Email: planning@umatillacounty.net \:ié)



NF Land January 22, 2015 Letter =3
Land Use Decisions, #LUD-176-14 and #LUD-177-14

requests development of 15 wells. The map submitted with the OWRD
application shows your properties along the North Fork Walla Walla River
Road and includes the parcels now proposed for consideration as non-farm
dwelling parcels. OWRD issued a Proposed Final Order on November 4,
2014, to allow up to 6.74 [6.47] cfs. The protest period for the Proposed
Final Order ended on December 19, 2014, with no protests filed. The Final
Order will allow up to 14 [15] wells on 517.9 acres and includes the
properties considered for non-farm status.

3. Your comments request clarification of a non-farm dwelling approval
timeline and an amendment to Precedent Condition 3 to change certain
access road improvements.

Planning Response Capri Vineyard:

Standards for non-farm dwellings require Findings demonstrating that the non-farm
dwellings and activities associated with the dwelling “will not force a significant
change in or significantly increase the cost of accepted farming or forest practices
on nearby lands devoted to farm or forest use.”

Nearby lands devoted to farm use include Mr. O’Connell’s property planted in
grapes and traversed for access to both of your properties and the proposed non-
farm dwellings. An expansion of the vehicle traffic through this neighboring farm
operation has been described as increasing potential impacts to the neighbor’s
farming operation.

The introduction of impacts to the farming operation from the proposed non-farm
dwellings will need to be addressed. Impacts from the non-farm dwellings must
satisfy the requirement that “the dwelling or activities associated with the dwelling
will not force a significant change in or significantly increase the cost of accepted
farming or forest practices on nearby lands devoted to farm or forest use.”

Mr. O’Connell offers a couple of possible solutions that may be incorporated into
the Findings and as conditions of approval. Solutions offered include installation of
automatic closing gates or installation of fencing along the access road to keep the
area planted in grapes enclosed from the access easement road and potential impact
from gates left open.

Planning Response OWRD:

Statements used in the report to support the lack of farm possibilities on your
properties are, in part, based on the absence of irrigation water rights on your
properties. On November 7, 2014, prior to sending out notice of the land use
decision applications, planning emailed the question, why it was not possible to
develop a vineyard on your similarly situated parcels as has been developed on the
adjacent Capri Vineyard parcel?

Your response included two reasons. One was due to the high investment costs to



NF Land January 22, 2015 Letter
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prepare (earth-moving terracing, etc.) the slopes for planting and the second that
grapes would not grow in the properties soils/climate without irrigation water.

Staff agrees that the cost of terracing and planting a vineyard is a large investment
and although a grape crop does not require a large volume of irrigation water, water
is necessary to grow a grape crop in this area of the county.

Information regarding your 2012 water rights application submittal was not
included in the land use application materials for the non-farm dwelling properties.
Planning staff first learned about your pursuit of water rights from comments made
by OWRD in response to the public notices for your non-farm applications.

Although, irrigation water rights are not currently developed, or in use, on your
properties your 2012 application has recently resulted in OWRD’s Proposed Final
Order for up to 15 wells across 500+ acres of farm zoned land (map attached). This
likewise is a costly investment and doubtfully would not be pursued without some
anticipation or speculation on farm uses the irrigation water rights would benefit.

This again raises questions about whether the non-farm dwellings would be on land
generally unsuitable for farming where irrigation water rights increase the possible
farm uses of the properties. This is especially true where an adjacent parcel,
similarly situated, is in a farm use. Although preparing the land for a farm crop
would be necessary, the water to irrigate the farm crop 1s an available beneficial use
that may be developed under the terms and conditions of the OWRD Final Order.
Therefore, available irrigation water rights increase the farm use possibilities on the
subject properties.

Additionally, it also must be determined how the stability standard is met if the
cumulative impacts of non-farm dwellings make it more difficult for farm uses in
the area to continue due, in part, to limits on opportunities to expand, purchase or
lease farmland. If approved, the neighboring farm operation (vineyard) would be
bordered by both non-farm parcels; therefore, it is necessary to determine if the
non-farm dwellings will diminish the neighboring farm operation’s opportunity to
expand, etc.

Planning Response Approval Time Non-Farm Dwellings:

Dwelling approvals on EFU zoned lands are granted for four years and when
requested, may be extended two additional years. Umatilla County grants up to a
total of six years from the date the Final Findings are signed to complete the
conditions of approval.

Planning Response Amending Precedent Condition 3:

The requirements listed in Precedent Condition 3 for professionally engineered road
improvements including erosion controls, is a condition applied due to road
development on steeper slopes. Access (Section 152.059 (K) (8) (d)) entails road

(7



NF Land January 22, 2015 Letter -4 =
Land Use Decisions, #LUD-176-14 and #L.UD-177-14

improvements to the Option 1 (County P-1) road design standard within a 30-ft
access easement. The Option 1 and P-1 road standard requires a 16-ft wide
roadway improved with four inches of compacted gravel (see attached diagram).
The Findings under Section 152.059 (K) (8) (d) are amended for the verification of
improvements to the access easement road to the Option 1 (County P-1) design
standard as follows:

3. Obtain and/or verify that a county road approach permit is in place for the
existing access easement road and verify the access easement road is improved to
the Option 1 design standard (County P-1). The improved road must be developed
to accommodate emergency vehicle access to the proposed dwelling.

Summary:

The comments received from Mr. O’Connell, OWRD, and you, the applicant,
require amending and altering the Staff Report and Findings. Standards for non-
farm dwellings, found in Section 152.059 (K) (8), must be met based on facts in the
record that are relied upon and believed to demonstrate that the Standards are met.
Following is a summary of issues requiring additional justification.

1. The non-farm dwellings must satisfy the requirement that “the dwelling or
activities associated with the dwelling will not force a significant change in
or significantly increase the cost of accepted farming or forest practices on
nearby lands devoted to farm or forest use.”

Potential impacts identified by the neighboring farming operation will need
to be addressed by additional justification satisfying that the non-farm
dwellings will not significantly change or increase the cost of accepted
farming practices on nearby lands.

2. Additional justification iS necessary to satisfy the stability standard on
whether the cumulative impacts from non-farm dwellings make it more
difficult for farm uses in the area to continue, due to diminished
opportunities to expand, purchase or lease farmland.

3. The proposed non-farm parcels are within the 500+ acres benefitting from
water rights within the OWRD Proposed Final Order. This presents
difficulties about how the proposed non-farm dwellings satisfy whether the
non-farm dwellings would be on land generally unsuitable for farming.
Therefore, provide additional justification on why the proposed non-farm
parcels are unsuitable for farming, in light of OWRD’s Proposed Final
Order.

Due to the need for additional justification to make a decision on your non-farm
dwelling requests, and because of the limitation of 150-days placed on counties to
make Final decisions, the Final decisions for your non-farm dwelling requests are

=8
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directed to the next available Planning Commission Hearing on February 26, 2015.
In order to organize and assemble additional information prior to the hearing, please
submit materials by February 5, 2015, two weeks prior to the hearing date, or as
soon as possible so that materials may be prepared for the hearing. The prepared
materials are mailed to the Commission members 10-days prior to the hearing date.

Thank you for your attention to these matters.

Cordially,

(ol 2o
Carol Johnson
Senior Planner

enclosures:  Comment Letters, P-1 County Road Diagram

cc: Jim O’Connell-Capri Vineyard, Property Owner
Greg Silbernagel, Watermaster/OWRD
Tamra J. Mabbott, County Planning Director
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i\ . Uregon Water Resources Department

Watermaster

John A. Kitzhaber, MD, Governor 116 SE Dorion Avenue
Pendleton, OR 97801

Phone: (541) 278-5456

FAX: (541) 278-0287

February 13" 2015

Ms. Carol Johnson

Umatilla County Planning Department

216 S.E. 4™ Street

Pendleton, Oregon 97801

Re: Public hearing regarding #LUD-176-14 and #LUD-177-14.

Dear Ms. Johnson,

See attached for the “Final Order” issued by the Oregon Water Resources Department regarding
NF Land, LLC’s intent to appropriate groundwater. Full details and history may be found by
reviewing application #G-17604 at http://apps.wrd.state.or.us/apps/wr/wrinfo/

Please let me know if you have any questions.

Sincerely,

Greg Silbernagel
Watermaster, District #5

Attachments: Final Order for Water Rights Application Number G-17604 (2 pages)



Oregon Water Resources Department
Water Right Services Division

Water Rights Application
Number G-17604

Final Order

Appeal Rights

This is a Final Order in other than contested case. This order is
subject to judicial review under ORS 183.484. Any petition for
judicial review must be filed within the 60 day time period

specified by ORS 183.484(2). Pursuant to ORS 536,075 and OAR 137=
004-0080 you may either petition for judicial review or petition
the Director for reconsideration of this order. A petition for
reconsideration may be granted or denied by the Director, and if no
action is taken within 60 days following the date the petition was
filed, the petition shall be deemed denied.

This statement of judicial review rights does not create a right to
judicial review of this order, if judicial review is otherwise
precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been
filed during the protest period, the Final Order is not subject to
judicial review.

Findings of Fact

On December 11, 2012, NF Land LLC submitted an application to the
— Department for a water use permit. The Department Issued a Proposed—

Final Order on November 4, 2014. The protest period closed December

19, 2014, and no protest was filed.

Conclusions of Law
The proposed use would not impair or be detrimental to the public
interest pursuant to ORS 537.621(2).

Oxrder
Application G-17604 therefore is approved as proposed by the
Proposed Final Order, and Permit G-17347 is issued as limited by
the conditions proposed by the Proposed Final Order.
DATED February 7 s 2015

ey —

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director
PLACED IN U S. MAIL

LFEB 10 2015 ’

OREGON WATER RESOURCES DEPT.

e e 1. e

——




N Customer Service Group at-503-986-0801

This document was prepared by Kim French. If you have any questions about any of the statements
contained in this document I am most likely the best person to answer your questions. You can reach
me at 503-986-0816.

Ifyou have previously filed a protest and want to know its status, please contact Patricia McCarty
at 503-986-0820.

If you have other questions about the Department or any of its programs please contact our

Addbress all other correspondence to: Water Rights Section, Oregon Water Resources Department,
725 Summer St NE Ste A, Salem OR 973(ll -1266, Fax: 503-986-0901.




RECEIVED

FEB 1§ 2015
COREY, BYLER & REW, L.L.P. UMATILLA COUNTY
ATTORNEYS AT LAW PLANNING DEPARTMENT

STEVEN H. COREY* 222 S.E. DORION AVENUE DOUGLAS E. HOJEM, OF COUNSEL
DAVID M. BLANC#* P.O. BOX 218 HENRY C. LORENZEN, OF COUNSEL
ngl\ggg;ILPngl\?XgKE PENDLETON, OREGON 97801-0218 ROBERT E. O’'ROURKE, RETIRED
}(El?ﬂl{b}}\li SR%AE[Q?{% = GEORGE H. COREY, DECEASED
. ALEX M. BYLER, DECEASED

PATRICK M. GREGG TELEPHONE (541) 276-3331 LAWRENCE B. REW, DECEASED

FAX (541) 276-3148
*Admitted in Oregon and Washington Email: gregg@corey-byler.com

February 18, 2015

Mr. Randy Randall, Chair

Umatilla County Planning Commission
Umatilla County Planning Department
216 S.E. 4" Street

Pendleton, OR 97801

Re: NF Land, LLC
Land Use Requests #LUD-176-14; 177-14
Our File No. 1150048-001

Dear Mr. Randall:

Our office represents NF Land, LLC (“NF Land”) in relation to the above two land use
applications pending before Umatilla County, in which NF Land seeks approval for two separate
non-farm dwellings. It is my understanding that the Planning Department prepared Preliminary
Findings and Conclusions recommending the approval of LUD 176-14 and 177-14 but that the
Planning Department received comments from members of the public during the 21 day notice
period following issuance of the Preliminary Findings and Conclusions. I further understand that
in response to these comments the Planning Department requests further discussion from NF Land.
On behalf of NF Land I submit the below analysis to address the comments received by the
Planning Department.

i. The non-farm dwellings will not “force a significant change in” nor “significantly
increase the costs of accepted farming practices on nearby lands.”

In order for the two non-farm dwelling permits to be approved NF Land must demonstrate
that the proposed non-farm dwellings will not “force a significant change in” or “significantly
increase the cost of” accepted farming practices on nearby farm land. This standard is imposed by
UCDC 152.059 (K)(8)(a) and ORS 215284 (7)(a). The provision in the Umatilla County
Development Code (“UCDC”) merely restates the language in the state statute. The Land Use
Board of Appeals (“LUBA”) has explained that ORS 215.284, requires the local decisionmaker to
“(1) describe the farm and forest practices on surrounding lands devoted to farm or forest use, (2)
explain why the proposed use will not force a significant change in those practices, and (3) explain

@)



Mr. Randy Randall
Chair

February 18,2015
Page of 2 of 4

why the proposed use will not significantly increase the costs of those practices.” Gutoski v. Lane
County, 34 Or LUBA 223, 227 (1998).

In this instance the County’s Preliminary Findings and Conclusions already describe the
farming practices on nearby lands so the first element is taken care of. As to the second and third
elements there is simply no proof that the existing farm practices will be changed nor that the costs
will be increased. The nearby farming operation—which operation is run by one of the
commenters to NF Land’s application—is a vineyard. That vineyard has already installed a fence
to keep deer out. There are also already gates that regulate access pursuant to mutual agreement
between NF Land and Capri Vineyard, and those gates can remain as is.! There is simply no
evidence in the record that the farming practices will be changed nor that costs will be increased
if NF Land’s applications for non-farm dwellings are approved. The fence and the gate were
already in place prior to NF Land’s application for two non-farm dwellings so there is nothing that
can be construed as a “change.” Similarly, the costs for the fence and gates have already been
incurred and were incurred before NF Land’s applications were even filed. So, there is no risk of
approval of NF Land’s applications leading to additional costs related to farming.

A prior LUBA case addressing a non-farm dwelling and whether it increased the costs of
farming at a nearby vineyard is instructive here and supports NF Land’s position. In Wetherell v.
Douglas County and Umpqua Pacific Resources, Inc., LUBA rejected an argument by the
opponent of a non-farm dwelling permit, and upheld the decision of Douglas County, that a gravel
road through a vineyard would not significantly change the farming practices nor significantly
increase the costs of farming. 56 OR LUBA 210, 138 (2008). The opponent argued that the
creation of a gravel road would compact soil and cause the vines in the vineyard to become less
productive. LUBA rejected this argument and said that a decrease in production would not “force
a significant change in accepted farming practices or the cost of those farming practices” and
rejected the opponent’s argument. /d.

The situation here is analogous to that in Wetherell in that the arguments of Capri Vineyard
revolve around the possible reduction in vineyard production because of deer—which might gain
access by getting around gates that are presently in place and eating grapes. As in Wetherell the
potential speculative reduction in production could just as easily occur now if someone associated
with Capri Vineyard were to leave a gate open. Put another way: any possible impacts upon the
grapes exists without regard to whether NF Land’s applications are granted. Logically then,
approving these non-farm dwellings will not lead to “significant changes” in farming practice nor
result in “significantly increased” costs. Thus, there is no basis to find that NF Land’s applications
do not meet the standard set out in UDCD 152.059 (K)(8)(a). Respectfully, LUD 176-14 and 177-
14 should be granted, consistent with the recommendation in the Planning Department’s
Preliminary Findings and Conclusions.

I

! The easement in favor of NF Land across Capri Vineyards’ property explicitly provides that no gates are to be put

in place that prevent access. Notwithstanding, NF Land, in the interest of neighborly relations, agreed to allow the
gates until such time as NF Land decided otherwise. A copy of said easement, with the gate restriction highlighted,

is attached. e
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ii. The cumulative impacts from non-farm dwellings will not make it more difficult for farm
uses in the area to continue.

The Planning Department requested further explanation of whether the “stability standard,”
which requires an analysis under UCDC 152.059 (K)(10), was satisfied here. That provision in
the Umatilla County Development Code requires an analysis of whether “cumulative impacts”
from non-farm dwellings would make it more difficult for farm uses in the area to continue. As
required by that provision of the UCDC, Umatilla County performed a study to determine whether
this standard was met. The Preliminary Findings and Conclusions state that the stability standard
was met. Since that time there has been no evidence placed into the record that would indicate the
stability standard is no longer met nor has any evidence been provided to call Umatilla County’s
conclusions into question. Similarly, there were no comments that were sent to Umatilla County
which raised concerns with this standard. Thus, the stability standard does not bar granting NF
Land’s applications for non-farm dwellings.

To the extent that this issue needs to be considered further, the Planning Department’s own
findings establish that the stability standard is met. Only one non-farm dwelling has been built
since 1993. Further, only 15 parcels even potentially qualify for building of non-farm dwellings
but as the Planning Department notes “it is unlikely all 15 would be developed because of access
issues and development costs.” Indeed, the lack of building activity of non-farm dwellings since
1993, despite the possibility, demonstrates there is no risk of “cumulative impacts” of non-farm
dwellings disrupting farming activity. And, as to LUD 176-14 that parcel was approved for a non-
farm dwelling already by Umatilla County, first in 1991 and again in 2008. Given that the parcel
has already been approved for development multiple times it is not clear how simply approving

the development once again would change the land use pattern in the area and violate the standards
in UCDC 152.059 (K)(10).

iii. The presence of a water permit is not part of the analysis for purposes of determining
whether land is “generally unsuitable” for farming under UCDC 152.059 (K)(8)(b).

In response to a letter from the District 5 Watermaster, Greg Silbernagel, the Planning
Department required that NF Land provide additional explanation as to why the parcels for which
NF Land seeks non-farm dwelling permits are “unsuitable for farming” given the proposed final
order that would authorize a water permit.> As explained more fully below the possibility of water
rights does not provide a basis upon which to deny NF Land’s applications.

The Final Order by the Oregon Water Resources Department does not impact NF Land’s
applications for several reasons. First, mere approval of a water permit does not mean that the
water rights will actually be developed. Water must actually be available beneath the surface and
in sufficient quantity and quality. It must also be economically feasible to develop and the
applicant must prove beneficial use over time in order to perfect a water right. Thus, the permit is
only the first step in a long process. The viability of irrigated farming on the property owned by

2 The Oregon Water Resources Department only very recently approved NF Land’s application and granted a
permit. At the time that #LUD-176-14 and 177-14 were submitted the ORWD had not acted on the permit request.

o,
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NF Land is speculative at best and would be a very expensive undertaking. Therefore, the permit
does not support a finding that the parcels subject to NF Land’s two land use requests are suitable
for farming.

Further, the standard for determining whether property is “generally unsuitable for farm
use” does not actually incorporate a requirement that Umatilla County consider the availability of
water rights. Specifically, UCDC 152.059 (K)(8)(b) states that:

The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel that is
generally unsuitable for farm crops and livestock or merchantable tree species,
considering the terrain, adverse soil or land conditions, drainage and flooding,
vegetation, location and size of the tract. UCDC 152.059 (K)(8)(b).

This set of standards identified in UCDC 152.059 (K)(8)(b) does not refer to the viability
of irrigated farming nor the existence of a water right as one of the criteria for determining if the
property is unsuitable for farm use. In this instance then, the decision of the Oregon Water
Resources Department and the issuance of a permit is not a consideration. Rather, the Planning
Department’s Preliminary Findings, which found that the parcels qualified as “generally unsuitable
for farming” are controlling and demonstrate that the necessary showing has been met by NF Land.
The two applications submitted by NF Land should be approved.

iv. Conclusion

NF Land respectfully submits that the above points appropriately clarify the questions that
arose following the public comments on LUDC 176-14 and 177-14. NF Land therefore requests
that the Planning Commission approve the two pending applications and grant permission for NF
Land to construct two non-farm dwellings.

G



10.

11.

12.

13.

NF LAND, LLC LAND USE DECISION, #LUD-177-14
FEBRUARY 26, 2015
PLANNING COMMISSION HEARING
PACKET LIST
Staff Memo to PC, pages 1 & 2
Property Vicinity Map, page 3
Applicant’s Site Plan Map, page 4
2000-acre Impact Study Area Map, page 5
Staff Report-Preliminary Findings, pages 6-15
Application for a Permit to Use Ground Water, pages 16-34

OWRD Proposed Final Order Water Rights Application No. G-17604, pages 35-49

OWRD Comment Letter from Greg Silbernagel, Waterrmaster, District 5, and
NF Land LLC, Application Map for Permit to Use Groundwater, pages 50 & 51

Comment Letter from Jim O’Connell, Caprinc, page 52 & 53
Comment Letter from NF Land LLC, by Sam Hobson, Member, page 54
Staff’s 21-day Letter and P-1 Road Standard Diagram, pages 55-60

OWRD Letter from Greg Silbernagel, Watermaster, District 5, and OWRD Final
Order Water Rights Application No. G-17604, pages 61-63

Additional Justification (letter), from Attorney Patrick Gregg, for NF Land, LLC
Land Use Decision, Non-farm Dwelling Applications, pages 64-67



Umatilla County

Department of Land Use Planning

February 18, 2015

DIRECTOR
TAMRA MABBOTT
LAND USE
PLANNING,
ZONING AND MEMO
PERMITTING
GODE To: Umatilla County Planning Commissioners
ENFORCEMENT From: Carol J ohnso&:g nior Planner
SOLID WASTE { _ o _
COMMITTEE Re: February 26, 2015, Planning Commission Hearing,
SMOKR NF Land, LLC, Applicant/Property Owner
MANAGEMENT Land Use Decision, #LUD-176-14
GIS AND Tax Lot 102, Map 5N 36 22 and Tax Lot 902, Map 5N 36 23
MAPPING Land Use Decision, #LUD-177-15
T Tax Lot 3300, Map 5N 36
ADDRESSING
cc: Doug Olsen, County Counsel
kﬁlgggbﬁéimL Tamra J. Mabbott, Planning Director

ENVIRONMENT

Sam Hobson, managing partner of NF Land, LL.C, has requested approval of two
non-farm dwellings on lands owned along the north side of the North Fork Walla
Walla River Road. Non-farm dwelling approvals are processed through a Land
Use Decision application and typically follow an administrative review process
consisting of public notice followed by a comment period with the opportunity to
request a public hearing. The Land Use Decisions for the NF Land requests
followed the administrative process.

During the 21-day comment period the Planning Department received comments
from the applicant, an adjacent notified property owner and from Oregon Water
Resources, a notified public agency. These comments raised staff’s concerns
about NF Land satisfying certain non-farm dwelling approval standards in
Umatilla County Development Code (UCDC) Section 152.059 (K) (8), (10) &
(11) as follows:

1. The non-farm dwellings must satisfy the requirement that “the dwelling or
activities associated with the dwelling will not force a significant change
in or significantly increase the cost of accepted farming or forest practices
on nearby lands devoted to farm or forest use.”

Potential impacts identified by the neighboring farming operation will
need to be addressed by additional justification satisfying that the non-
farm dwellings will not significantly change or increase the cost of
accepted farming practices on nearby lands.

216 S.E. 4" Street » Pendleton, OR 97801 + Ph: 541-278-6252 « Fax: 541-278-5480 @
Website: www.umatillacounty.net/planning « Email: planning@umatillacounty.net



2. Additional justification is necessary to satisfy the stability standard on
whether the cumulative impacts from non-farm dwellings make it more
difficult for farm uses in the area to continue, due to diminished
opportunities to expand, purchase or lease farmland.

3. The proposed non-farm parcels are within the 500+ acres benefitting from
water rights within the OWRD Proposed Final Order. This presents
difficulties about how the proposed non-farm dwellings satisfy whether
the non-farm dwellings would be on land generally unsuitable for farming.
Therefore, provide additional justification on why the proposed non-farm
parcels are unsuitable for farming, in light of OWRD’s Proposed Final
Order.

Staff concluded that the NF Land, LL.C application requests should be directed to
the Planning Commission for Final Decisions. To assist the Planning
Commission in making these decisions the Commissioners’ packets include, in
part: vicinity maps, the staff report-preliminary findings, comment letters, water
rights information, correspondence, and additional justification submitted by
Patrick Gregg, the applicant’s attorney. The Planning Commission decision to
approve, or deny, the NF Land, LLC land use requests must be supported by facts
the Planning Commission believes, and relies upon, to prepare the Final Findings
and Conclusions.
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10.

UMATILLA COUNTY PLANNING DEPARTMENT

APPLICANT:

OWNER:

REQUEST:

LOCATION:

SITUS
/ADDRESS:

PARCEL
ACREAGE:

PROP CODE:

TAX CODE:

COMP PLAN:
ZONING:

ACCESS:

PRELIMINARY FINDINGS AND CONCLUSIONS

NF LAND LLC NON-FARM DWELLING

LAND USE DECISION REQUEST #LUD-177-14
MAP #5N 36, TAX LOT #3300, ACCOUNT #134116

NF Land, LLC, Sam Hobson, 2885 Sanford Avenue SW 321711,
Grandville, MI 49418-1342

Same as above.

The applicant is pursuing an opportunity to qualify a non-farm dwelling
on a parcel of farmland consisting of poor quality soils. (The applicant
also is pursuing a second application for a non-farm dwelling on a parcel
located to the southwest of Tax Lot 3300.)

The property is located on the north side of the North Fork of the Walla
Walla River Road approximately 5 1/2 miles to the southeast of the City
of Milton-Freewater. The subject parcel is on the south facing hillside
north of a recently planted vineyard owned by Capri Walla Walla.

The property is undeveloped and an address has not been issued at this
time.

Tax Lot 3300 = 18.49 acres.

Property Codes are assigned by the County Assessor as to what type of
land use is present on the property. Property Code 550, assigned to the
property is: “Vacant unimproved farm land, Farm Deferral.”

The Tax Code is assigned by the County Tax Office. Each Code Area
has various taxing rates depending upon the services provided. The Tax
Code for this parcel is 07-07, which has the following taxing definitions:
General County, Umatilla Co Bond, School District #7 Milton
Freewater, Education Service District (ESD), BMCC, BMCC Bond, Port
Of Umatilla, Cemetery District 3 Milton-Freewater and the Umatilla
Special Library District.

North/South Agricultural Region Plan Designation.
Exclusive Farm Use (EFU, 160-acre minimum)
Access would be via an existing access easement extending from the

North Fork Walla Walla River Road. A county road approach permit
will need to be verified or obtained for access to the county road.

@



Prehimiary Findings & Conclusions
NI Eand, LLC Non-farm Dwelling - Land Use Decision, #5 UD-177-14

11. ROAD TYPE: North Fork Walla Walla River Road, County Road No. 588, is a paved
two lane county road.

12, EASEMENTS: Other easements were not listed for the property; however, there are
easements for overhead powerline listed on the deed.

13. LAND USE: The subject property is farm zoned but limited for farm production.

14. ADJACENT USE: Properties farther to the north are primarily planted in grains. The
property immediately south is planted in wine grapes. Along the river
and county road are parcels in tree fruit, hay and pasture.

15. SOIL TYPES:
The applicant’s property proposed for the non-farm dwelling has no irrigation water rights and
consists of the following non high-value soil type:

Map L Land Capability Class
Unit Description Dry Irrigated
35F | Gwin-Rock outcrop complex, 40 to 70 percent slopes Vlls -

The study area consists of the following list of soil types:

64C | Palouse silt loam, 7 to 12 percent slopes Vlle uI‘II“eI. i
_3;? Gwin-Rock outcrop complex, 40 to 70 percent slopes Vils -
112D | Wabha silty clay loam, 12 to 25 percent slopes IVe e
13F | Buckcreek-Gwin Association, 45 to 70 percent slopes [Ve -
' -64D Palouse silt loam, 12 to 20 percent slopes Vie -
_g4_B_ Palouse silt loam, 1 to 7 percent slopes [le Ile
F'I-I_O:f;s_ Veazie cobbly loam, 12 to 25 percent sl-o_pe_s IVs IIES -
109A | Venzie silt loam, 0 to 3 percent slopes IVs IIs
_ _84 Riverwash VIIw -
36E | Gwinly very cobbly silt loam, 7 to 40 percent slopes Vlls -
11F | Bowlus-Buckcreek Association, 40 to 70 percent slopes Vlle -

Soil Survey of Umatilla County Area, 1989, NRCS. The suffix on the Land Capability Class designations are
defined as “¢” — erosion prone and “c” climate limitations (Swrvey, page. 172).

16. BUILDINGS: There are no buildings on the property.
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17.

18.

19.

20.

21.

22.
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UTILITIES: The area is served by Milton-Freewater Power for electrical power, and
Century Link for telephone service.

WATER/
SEWER: The subject property is not currently developed with a domestic well or
septic system.

RURAL FIRE: The property is not within a taxed fire district but has the option to
subscribe to the Milton-Freewater Fire Department.

IRRIGATION: There are no irrigation water rights on the property.
FLOODPLAIN: The property is not located within a Special Flood Hazard Area.

PROPERTY OWNERS
AND AGENCIES NOTIFIED: February 4, 2015

NOTIFIED AGENCIES: Department of Environmental Quality, DLCD, Oregon Department
of Water Resources, Oregon Department of Ag, Umatilla County Assessor, Umatilla County
Road Department, Walla Walla Watershed, City of Milton-Freewater Power and Century Link

23.

24,

PLANNING COMMISSION HEARING DATE: February 26, 2015

COMMENTS RECEIVED: Three comments were received during the administrative
review, 21-day comment period. The first comment received was from notified property
owner and neighbor Jim O’Connell of Capri Vineyard. Due to the area’s proximity to
wildlife it is necessary for the Capri property to have a high fence around the perimeter of the
vineyard to prevent deer from entering the property and eating grape leaves and fruit. Mr.
O’Connell acknowledged that the applicant has a right of access to the properties through his
property but his big concern is about an increase in vehicle trips resulting from the approval
of the dwelling requests. It is his belief that the proposed dwellings will result in more
vehicle trips across his vineyard property and increase the risk of crop loss to his farming
operation as a result of access gates being left open.

A second comment was received from a notified agency, the Oregon Department of Water
Resources (OWRD). The comments from District 5 Watermaster, Greg Silbernagel, are
informational. The OWRD comment letter includes a copy of the map submitted with the
applicant’s 2012 water rights application. According to OWRD the 2012 water rights
application requests development of 15 wells. The map submitted with the OWRD
application shows the NF Land, LLC properties along the North Fork Walla Walla River
Road and includes the parcels now proposed for consideration as non-farm dwelling parcels.
OWRD issued a Proposed Final Order on November 4, 2014, to allow up to 6.74 [6.47] cfs.
The protest period for the Proposed Final Order ended on December 19, 2014, with no
protests filed. The Final Order will allow up to 14 [/5] wells on 517.9 acres and includes the
properties considered for non-farm status.

®



Comments were received from the applicant requesting clarification of a non-farm dwelling
approval timeline and an amendment to Precedent Condition 3 to change certain access road
improvements.

In response to these comments the NF Land, LLC, Land Use Decision, #LUD-14-177, is
directed to the Umatilla County Planning Commission for Final Decision.

25. STANDARDS OF THE UMATILLA COUNTY DEVELOPMENT CODE FOR LAND
USE DECISIONS, The criteria to establish a Non-Farm Dwelling in the EFU Zone are
found in Section 152.059 (K)(8), Non-Farm Dwelling. The following applicable standards are
indicated by underlined text, responses follow in standard text.

§ 152.059 LAND USE DECISION

In an EFU zone the following uses may be permitted through a land use decision via
administrative review (§152.769) and subject to the applicable criteria found in §152.617. If
approved, a county zoning permit (§152.025) is required to finalize the decision.

(K) DWELLINGS.

The following permanent, single family dwellings may be authorized in an EFU zone. The
dwellings may be conventional “stick built,” modular homes, manufactured homes or
mobile homes meeting the definition of a dwelling and the standards in §152.013(B)}(5). All
farm dwelling applications are subject to review and comment by the Department of Land
Conservation and Development. Permits for dwellings approved under this section are valid
for four vears. A permit extension for an additional two years may be obtained.

(8) Non-farm dwelling. A non-farm dwelling permitted in ORS 215.284 and subject to the
following criteria:

(a) The dwelling or activities associated with the dwelling will not force a significant
change in or significantly increase the cost of accepted farming or forest practices on
nearby lands devoted to farm or forest use;

(b) The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel that is
generally unsuitable land for the production of farm crops and livestock or merchantable
tree species, considering the terrain, adverse soil or land considerations, drainage and
flooding, vegetation, location and size of tract.

(i) A lot or parcel or portion of a lot or parcel shall not be considered unsuitable
solely because of size or location if it can reasonably be put to farm or forest use
in conjunction with other land; and

(ii) A lot or parcel or portion of a lot or parcel is not generally unsuitable simply
because it is too small to be farmed profitably by itself. If a lot or parcel or portion
of a lot or parcel can be sold, leased, rented or otherwise managed as part of a
commercial farm or ranch, then the lot or parcel or portion of the lot or parcel is
not generally unsuitable. A lot or parcel or portion of a lot or parcel is presumed
to be suitable if it is composed predominately of Class I - VI soils. Just because a
lot or parcel or portion of a lot or parcel is unsuitable for one farm use does not
mean it is not suitable for another farm use: or

(1i1) If the parcel is under forest assessment, the dwelling shall be situated upon
generally unsuitable land for the production of merchantable tree species

@



recognized by the Forest Practices Rules, considering the terrain, adverse soil or
land conditions, drainage and flooding, vegetation, location and size of the parcel.
If a lot or parcel is under forest assessment. the area is not generally unsuitable
simply because it is too small to be managed for forest production profitably by
itself. If a lot or parcel under forest assessment can be sold, leased, rented or
otherwise managed as a part of a forestry operation, it is not generally unsuitable.
If a lot or parcel is under forest assessment, it is presumed suitable if, in Eastern
Oregon it is composed predominantly of soils capable of producing 20 cubic feet
of wood fiber per acre per vear. If a lot or parcel is under forest assessment. to be
found compatible and not seriously interfere with forest uses on surrounding land
it must not force a significant change in forest practices or significantly increase
the cost of those practices on the surrounding land;
The largest commercial farming occurring within the 2,000 acre impact study area consists
of growing grain crops north of the subject property on less severe slopes. In addition there
are tree fruits, grapes and some hay and pasture areas mainly along the river where there
are better soils and irrigation water is available.

Farming practices and activities for growing grain crops typically include cultivation,
seeding, fertilizing, weed spraying, and harvesting of crops, which commonly includes the
use of farm equipment such as tractors, spray attachments, and machinery and trucks for
harvest. These farming practices occur at specific times of the year and not necessarily on
a daily basis. The applicant’s parcel is comprised of slopes of between 40 to 70 percent and
therefore, due to steep slopes and poor soil quality the parcel has not been in farm
production. (These soil conditions exist on the other steep south facing hill sides nearby.)

The area on the parcel where the applicant believes a dwelling could be developed is an
area that is flat compared to the rest of the parcel. Access to the property and possible
dwelling site is provided by an existing access easement extending from the county road
across the Capri property. Under the Rules a parcel or portion of a parcel is presumed to
be suitable for farming if composed predominately of Class I - VI soils; likewise a parcel
containing Class VII soils is presumed to be unsuitable. The applicant’s entire parcel is
comprised of Class VII soils and lacks irrigation water. Therefore, the applicant’s
proposed non-farm dwelling would be situated upon a parcel that is generally unsuitable
land for the production of farm crops and livestock, considering terrain, and adverse soils.
For these reasons the Umatilla County Planning Department finds that the criteria are met.

(Lands managed for forest use occur farther to the east at higher elevations than the subject
property. Therefore, it is reasonable to believe that changes in forest practices or an
increase in the cost of forest practices would not occur.)

(¢c) The dwelling will not materially alter the stability of the overall land use pattern of the
area;
(i) In determining whether a proposed non-farm dwelling will alter the stability of the
overall land use pattern of the area, a county shall consider the cumulative impact of
non-farm dwellings on other lots or parcels in the area similarly situated by applying the

standards set forth in § 152.059 (K) (10) (OAR 660-033-0130 (4)(a)(D).) If the

application involves the creation of a new parcel for the non-farm dwelling, a county
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shall consider whether creation of the parcel will lead to creation of other non-farm
parcels, to the detriment of agriculture in the area by applying the standards (impact test)
set forth in § 152.059 (K) (10). See the impact test in Section 152.059 (K) (VIII) below.

(i1) The dwelling complies with such other conditions as the governing body or its
designate considers necessary. See the proposed conditions, listed below.

(d) New easements, private roads or public right-of-ways, must meet at a minimum, the
Option 1 design standard as depicted in the County Transportation Plan Figure 7-2A (30
foot right of way with 16 foot travel lane). Whenever possible, new roads should not be
placed upon agricultural land as defined by prior policies; The applicant’s plan shows
the existing easement road for access to the non-farm dwelling. The applicant shall
verify the access easement road meets the Option 1 design standard.

(e) The parcel upon which a non-resource dwelling is located and being valued at true cash
value for farm use under ORS 308.370 shall meet the requirements in ORS 215.236,
including but not limited to:

(1) The site shall be disqualified for farm deferral; and

(i1) The tax penalty shall be paid prior to final approval;
Disqualification of the parcel from the farm deferral tax program is an approval
requirement. County Planning finds that the Precedent Condition requiring the subject
parcel to be disqualified from the farm deferral program and the tax penalty paid satisfies
the criterion.

(f) If the non-farm dwelling site is being created by a land division, the parcel shall comply
with the access, improvement requirements, and follow the procedures for land divisions
set forth in §§ 152.640 through 152.739, and shall comply with the applicable
dimensional standards of § 152.063; This standard is not applicable. The applicant is not
proposing a land division.

(g) If the request involves the creation of a new parcel containing historic property as
defined in ORS 358.480, the original parcel may be reduced below the minimum lot size
standard, including an 11% standard deviation; This standard is not applicable. The
request does not involve the creation of a new parcel containing historic property

(h) Sign and record a Covenant Not to Sue as provided in § 152.059(K)(11); See
§ 152.059(K)(11) addressed below.

(i) The dwelling will be sited on a lot or parcel created before January 1, 1993; The Deed
records show the parcel was established prior to 1993. The County Planning
Department finds that the criterion is met.

() If a single-family dwelling is established on a lot or parcel as set forth in § 152.059 (K)
(3) or (4). Lot of Record Dwelling, no additional dwelling may later be sited under the
provisions of this sub-section. Not applicable. There have been no previous dwellings
established through approval as a Lot of Record Dwelling. The County Planning

Department finds that the criterion does not apply. O




(K)(10) Impact Test.
In determining whether a proposed non-farm dwelling will alter the stability of the land use
pattern in the area, a county shall consider the cumulative impact of possible new non-farm
dwellings and parcels on other lots or parcels in the area similarly situated.

(a) The county shall identify a study area for the cumulative impacts analysis. The study
area shall include at least 2,000 acres or a smaller area not less than 1,000 acres, if the
smaller area is a distinct agricultural area based on topography. soil types, land use pattern,
or the type of farm or ranch operations or practices that distinguish it from other, adjacent
agricultural area. Findings shall describe the study area, its boundaries, the location of the
subject parcel within this area, why the selected area is representative of the land use
pattern surrounding the subject parcel and is adequate to conduct the analysis required by
this standard. Lands zoned for rural residential or other urban or non-resource uses shall
not be included in the study area.

Study Area Description

The study area is comprised of 2000 acres which includes the lands within an approximate
one mile radius of the subject parcel. Many of the parcels to the north are large parcels
consisting of hundreds of acres. Additionally, along the North Fork of the Walla Walla
River are smaller farm parcels many developed with homes with small farm operations
consisting of orchard fruit and hay pastures. The boundary of the study area does not
follow parcel boundaries and in some cases a majority of a particular parcel may fall
outside of the study area. These parcels are included in the study area if any portion of the
parcel is within the boundary of the study area; however, for purposes of the dwelling
calculations, only the dwellings that fall within, or could potentially fall within the
boundaries of the study area are included. This area is representative of where the subject
property is found due to the immediate proximity to the subject parcel, similar terrain, uses,
and zoning. The County finds that analysis for the application was completed as prescribed
and that the study area (see attached Impact Study Area Map) is adequate for an accurate
description.

(b) Within the study area identify the broad types of farm uses (irrigated or non-irrigated
crops. pasture or grazing lands), the number, location and type of existing dwellings (farm,
non-farm, hardship, etc.), and the dwelling development trends since 1993. Determine the
potential number of non-farm/lot-of-record dwellings that could be approved, including
identification of predominant soil classifications, the parcels created prior to January 1,
1993 and the parcels larger than the minimum lot size that may be divided to create new
parcels for non-farm dwellings under ORS 215.263(5). The findings shall describe the
existing land use pattern of the study area including the distribution and arrangement of
existing uses and the land use pattern that could result from approval of the possible
non-farm dwellings under this provision.

Farm Uses in the Study Area

A predominate or largest commercial farm use in the impact area is dry land grain crops.
However, some parcels along the river are composed of higher productive soils and those
parcels with water rights are in fruit, hay and pasture. The parcels located near the river are
smaller farm parcels and most have existing home sites. The study area also includes

/=
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steeper hillsides with poor soils, not in farm production similar to the applicant’s property.
The study area soil types range from Class II to Class VIII and all of the study area is zoned
for farm use.

Number and Type of Existing Dwellings

The Study Area consists of parcels ranging in size from less than one acre to over 600 acres
in size. There are 21 dwellings located within the boundary of the study area. The
assessment dates associated with the dwellings are from 1906 to 1991. Most of these
dwellings are located along the North and South Fork of the Walla Walla River Road on
smaller farm acreages within the study area. Additionally, there have been three non-farm
dwellings approved in the area but these dwellings have not been constructed.

Development Trends since 1993

Since 1993 one replacement dwelling permit has been issued to replace an existing farm
dwelling. Also there have been three non-farm dwellings approved in the area but these
dwellings have not been constructed.

Potential Number of Dwellings

Non-Farm Dwellings

Under specific standards a non-farm dwelling may be approved on an existing parcel or, up
to two non-farm dwellings may be approved and partitioned from a large farm parcel,
where the large parcel (after the two small non-farm parcels are partitioned away) remains
at least 160 acres or larger. A parcel or a portion of a parcel is presumed to be unsuitable
for farming if the parcel is comprised of poor soil quality Class VII or Class VIII soils or, if
previous development on the parcel has made the parcel unsuitable for farming.

The applicant owns several other properties located in the study area. One of the
applicant’s parcels consists of Tax Lot 902 and Tax Lot 102. This parcel is located to the
southwest of Tax Lot 3300 and received approval for a non-farm dwelling in both 1991 and
2008. The 1991 non-farm dwelling approval expired and the property owner once again
applied for approval in 2008. The 2008 approval likewise expired prior to finalizing the
approval and constructing the non-farm dwelling. The applicant purchased the property
and now has applied for a non-tarm dwelling approval on the property. In addition to Tax
Lots 902 and 102 the applicant also owns property to the east of the subject property.
Three of the applicant’s properties to the east received approval in 2011 for non-farm
dwellings. Although these three parcels have received approval the dwellings have not yet
been constructed.

After review of the parcel sizes and the soil values on those parcels it appears that 15 have
potential to meet the standards for a non-farm dwelling.

Lot of Record Dwellings

Property owners could possibly qualify for a lot of record dwelling on their property if
they, or a family member, have continually owned the property since prior to January 1,
1985; and no other dwelling existed on the parcel or tract of land as of November 4, 1993.
In addition to long term family ownership the parcel or tract must be composed

predominately of non-high value farm soils. @




(c) Determine whether approval of the proposed non-farm/lot of record dwellings together
with existing non-farm dwellings will materially alter the stability of the land use pattern in
the area. The stability of the land use pattern will be materially altered if the cumulative
effect of existing and potential non-farm dwellings will make it more difficult for the
existing types of farms in the area to continue operation due to diminished opportunities to
expand, purchase or lease farmland, acquire water rights or diminish the number of tracts
or acreage in farm use in a manner that will destabilize the overall character of the study
area;

Determination

The study area includes EFU zoned parcels with poor quality soils to the southwest and
cast of the applicant’s property. These parcels are not in commercial farm production due
to the terrain and the poor soils (Class VII or VIII). Some of the area parcels that also have
poor quality of soils are located between the North Fork and the South Fork of the Walla
Walla River these parcels also consist of Class VII soils and have potential for qualifying
for non-farm dwelling approvals; however, many of these parcels do not adjoin a public
road and would require crossing the river in order to access a dwelling. This makes
development unlikely. As outlined above the potential addition of 15 non-farm dwellings
approvals could be possible across the 2,000 acre study area based on factors such as poor
soils. However, it is unlikely all 15 would be developed because of access issues and
development costs.

The large commercial farming activities that occur in the area are mainly to the north of the
applicant’s parcel and consist of large parcels planted in grain crops. The total build out of
the 2,000 acres, including the existing dwellings and the potential dwellings, is 36
dwellings. Most of the existing dwellings are established along the North and South Fork
of the Walla Walla River. The parcels with potential for non-farm dwellings are located
along the south facing slopes and north of the North Fork road and on the steeper slopes
between the North and South Fork Walla Walla River Road.

Based on the development pattern and the farming practices in the area, approval of the
applicant’s non-farm dwelling should not make it more difficult to farm, purchase farm
property, or otherwise negatively impact the overall land use pattern established in the
study area. The County finds that the proposed applicant’s non-farm dwelling at the
proposed location will not materially alter the stability of the land use pattern of the area.

(K) (11) Covenant Not to Sue
All dwellings approved within the EFU zone require the landowners to sign and record in
the deed records for the county a document binding the landowner, and the landowner’s
successors in interest, prohibiting them from pursuing a claim for relief or cause of action
alleging injury from farming or forest practices for which no action or claim is allowed
under ORS 30.936 or 30.937. The property owner has indicated that he is willing to sign
the Covenant Not to Sue document. The County Planning Department finds that the
Precedent Condition of approval to sign and record a Covenant Not to Sue document

satisfies the criterion.
)




PROPOSED APPROVAL DECISION: BASED UPON THE ABOVE STATED

FINDINGS AND CONCLUSIONS, THE NF LAND, LLC, LAND USE DECISION, #LUD-
177-14, REQUEST COULD BE APPROVED SUBJECT TO THE FOLLOWING
CONDITIONS:

Precedent Conditions:

1.

Disqualify the approved non-farm dwelling parcel from the Farm Deferral Program and
pay deferred tax penalties. Proof of payment must be provided to the County Planning
Department.

Sign and record a Covenant Not to Sue Agreement.

Obtain or verify that a county road approach permit is in place for the existing access
easement road and verify the access easement road is improved to the Option 1 design
standard (County P-1). The improved road must be developed to accommodate
emergency vehicle access to the proposed dwelling.

Subsequent Conditions:

4.

Obtain a Zoning Permit from the Umatilla County Planning Department to place the non-
farm dwelling on the property.

Obtain all other State permits necessary for dwelling development such as State Building
Codes permits and the Department of Environmental Quality on-site septic permit.

Authorization to place the non-farm dwelling on the property is valid for four years from
the date the Final Findings document is signed. The applicant or property owner may
request an approval extension for up to two additional years. (Approval and all approval
extensions are limited to a total of six years from the date the Final Findings are signed.)

PROPOSED DECISION TO DENY: BASED UPON THE ABOVE FINDINGS AND

CONCLUSIONS THE NF LAND, LLC, NON-FARM DWELLING LAND USE
DECISION, #LUD-14-177 DOES NOT MEET THE EFU APPROVAL STANDARDS IN
SECTION 152.059 (K) AND IS DENIED.

UMATILLA COUNTY PLANNING COMMISSION

Dated

__day of , 2015

Randy Randall, Planning Commission Chair

Mailed day of - , 2015



Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

Application for a Permit to Use
(503) 986-0900
www.wrd.state.or.us

Ground Water RECEIVED

Water-Use Permit Application Processin DEC 19 201t

1. Completeness Determination UMATILLA COUNTY
The Department evaluates whether the application and accompanying map contain REANNING O RRABIMENT
required under OAR 690-310-0040 and OAR 690-310-0050 (www.oregon.gov/owrd/law). The
Department also determines whether the proposed use is prohibited by statute. If the Department
determines that the application is incomplete, all fees have not been paid, or the use is prohibited by
statute, the application and all fees submitted are returned to the applicant.

2. Initial Review

The Department reviews the application to determine whether water is available during the period
requested, whether the proposed use is restricted or limited by rule or statute, and whether other issues
may preclude approval of or restrict the proposed use. An Initial Review (IR) containing preliminary
determinations is mailed to the applicant. The applicant has 14 days from the mailing date to withdraw
the application from further processing and receive a refund of all fees paid minus $200. The applicant
may put the application on hold for up to 180 days and may request additional time if necessary.

3. Public Notice

Within 7 days of the mailing of the initial review, the Department gives public notice of the application in
the weekly notice published by the Department at www.oregon.gov/owrd. The public comment period is
30 days from publication in the weekly notice,

4, Proposed Final Order Issued

The Department reviews any comments received, including comments from other state agencies related to
the protection of sensitive, threatened or endangered fish species. Within 60 days of completion of the IR,
the Department issues a Proposed Final Order (PFO) explaining the proposed decision to deny or approve
the application. A PFO proposing approval of an application will include a draft permit, and may request
additional information or outstanding fees required prior to permit issuance.

5. Public Notice

Within 7 days of issuing the PFO, the Department gives public notice in the weekly notice. Notice
includes information about the application and the PFO. Protest must be received by the Department
within 45 days after publication of the PFO in the weekly notice. Anyone may file a protest. The protest
filing fee is $300.00 for the applicant and $600.00 for non-applicants. Protests are filed on approximately
10% of Proposed Final Orders. If a protest is filed, the Department will attempt to settle the protest but
will schedule a contested case hearing if necessary.

6. Final Order Issued

If no protests are filed, the Department issues a Final Order consistent with the PFO, If the application is
approved, a permit is issued that specifies the details of the authorized use and any terms, limitations or

conditions that the Department deems appropriate. RECEIVED BY OWRD /J

DEC 102012

Revised 2/1/2012 Ground Water/1 WR
e SALEM, OR



Minimum Requirements Checklist
Minimum Requirements (OAR 690-310-0040, OAR 690-310-0050 & ORS 537.61 5)

Include this checklist with the application

Check that each of the following items is included. The application will be returned if all required items are not
included. If you have questions, please call the Water Rights Customer Service Group at (503) 986-0900.

SECTION 1: applicant information and signature
SECTION 2: property ownership

SECTION 3: well development

SECTION 4: water use

SECTION 5: water management

SECTION 6: storage of groundwater in areservoir

SECTION 7: use of stored groundwater from the reservoir HECE'VED BY OWRD
SECTION 8: project schedule
SECTION 9: within a district DEC 10 201

MK XKXKXX

SECTION 10: remarks
SALEM, OR

Attachments:

Land Use Information Form with approval and signature (must be an original) or signed receipt

X X

Provide the legal description of: (1) the property from which the water is to be diverted, (2) any property
crossed by the proposed ditch, canal or other work, and (3) any property on which the water is to be used
as depicted on the map. Example: A copy of the deed, land sales contract or title insurance policy.

X Fees - Amount enclosed: $5,964
See the Department’s Fee Schedule at www.oregon.gov/owrd or call (503) 986-0900.

Provide a map and check that each of the following items is included:
Permanent quality and drawn in ink
Even map scale not less than 4" = 1 mile (example: 1" =400 ft, 1" = 1320 ft, etc.)
North Directional Symbol
Township, Range, Section, Quarter/Quarter, Tax Lots
Reference corner on map

Location of each well, and/or dam if applicable, by reference to a recognized public land survey corner
(distances north/south and east/west). Each well must be identified by a unique name and/or number.

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,
supplemental irrigation, or nursery

Location of main canals, ditches, pipelines or flumes (if well is outside of the area of use)

Other

OX XX KXXKXKXKX

Revised 2/1/2012 (G- 7604 Ground Water/2 WR



Application for a Permit to Use

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

(503) 986-0900
roun ater www.wrd.state.or.us
SECTION 1: APPLICANT INFORMATION AND SIGNATURE
Applicant Information o
NAME PHONE (HM)
NFLAND LLC N/A
PHONE (WK) CELL FAX
206-310-7631 N/A N/A
ADDRESS B i
2885 SANFORD AVE SW #21711
cITYy STATE | ZIP E-MAIL*
GRANDVILLE MI 49418 NFLANDLLC@GMAIL.COM
Organization Information
NAME PHONE FAX
| SAME AS APPLICANT _ o _

ADDRESS CELL

1

CITY STATE | ZIP E-MAIL*

Agent Information - The agent is authorized to represent the applicant in all matters relating to this application.

| AGENT/BUSINESS NAME PHONE FAX
GEO-SPATIAL SOLUTIONS, INC. 541-330-0371
ADDRESS CELL
P.0.B0x 335 541-241-6831
CITY STATE | zIp E-MAIL*
BEND OR 97709 JOHN@GEOSPATIALSOLUTIONS.COM

Note: Attach multiple copies as needed
* By providing an e-mail address, consent is given to receive all correspondence from the department
electronically. (paper copies of the final order documents will also be mailed.) HECEIVED BY OwRp

By my signature below I confirm that I understand: DEC 10 2012

« T am asking to use water specifically as described in this application.

« Evaluation of this application will be based on information provided in the application.

+ Tcannot use water legally until the Water Resources Department issues a permit, SALEM, OR

« Oregon law requires that a permit be issued before beginning construction of any proposed well, unless
the use is exempt. Acceptance of this application does not guarantee a permit will be issued.

« If I get a permit, I must not waste water.

« If development of the water use is not according to the terms of the permit, the permit can be cancelled.

« The water use must be compatible with local comprehensive land-use plans.

« Even if the Department issues a permit, I may have to stop using water to allow senior water-right holders
to get water to which they are entitled.

q I (we) affirm that the information contained in this application is true and accurate.

) Sam HobSon, Memée/\ l l/l@//)\
Applicant Signature Print Name and title if applicable Date
Applicant Signature Print Name and title if applicable Date
For Department Use

App. No, Q:ﬂ&[__ PermitNo. Date.

Revised 2/1/2012 Ground Water/3 WR




SECTION 2: PROPERTY OWNERSHIP

Please indicate if you own all the lands associated with the project from which the water is to be diverted,
conveyed, and used.

K Yes
[ There are no encumbrances.
{J This land is encumbered by easements, rights of way, roads or other encumbrances.

] No
[ I have a recorded easement or written authorization permitting access.
O Tdo not currently have written authorization or easement permitting access.
[0 Written authorization or an easement is not necessary, because the only affected lands I do not

own are state-owned submersible lands, and this application is for irrigation and/or domestic
use only (ORS 274.040).

(J Water is to be diverted, conveyed, and/or used only on federal lands.

List the names and mailing addresses of all affected landowners (attach additional sheets if necessary).

N/A

SECTION 3: WELL DEVELOPMENT

IF LESS THAN | MILE:
ELEVATION CHANGE
WELLNO. "SURFACE WATER. D eem micaheST | BETWEEN NEAREST SURFACE

| North Fork Walla Walla River 755 feet 45 feet (well above river)
2 [ North Fork Waila Walla River 1,960 feet 170 feet (well above river)
3 North Fork Walla Walla River 2,040 feet 170 feet (well above river)
4 North Fork Walla Walla River 4,075 feet 420 feet (well above river) -
5 North Fork Walla Walla River 2,935 feet 450 feet (well above river)
6 North Fork Walla Walla River 2,485 feet 480 feet (well above river)
7 North Fork Walla Walla River 3,600 feet 570 feet (well above river)

Please provide any information for your existing or proposed well(s) that you believe may be helpful in evaluating
your application. For existing wells, describe any previous alteration(s) or repair(s) not documented in the
attached well log or other materials (attach additional sheets if necessary).

None of the proposed wells exist at this time. The applicant does not intend to drill seven wells. The
licant intends to drill only th mber of wells required to vield a sufficient production rate to irrigate

the proposed lands. The applicant is requesting authorization for seven potential well locations, to

provide flexibility during construction of the well(s).

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR @

Revised 2/1/2012 G %’?M Ground Water/4 WR
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SECTION 4: WATER USE

USE PERIOD OF USE ANNUAL VOLUME (ACRE-FEET)
Irrigation March 1 through November 30 1,553

Exempt Uses: Please note that 15,000 gallons per day for single or group domestic purposes and 5,000 gallons per
day for a single industrial or commercial purpose are exempt from permitting requirements.

For irrigation use only:
Please indicate the number of primary and supplemental acres to be irrigated (must match map).

Primary: 517.7 Acres Supplemental: N/A Acres
List the Permit or Certificate number of the underlying primary water right(s): N/A
|

| Indicate the maximum total number of acre-feet you expect to use in an irrigation season: 1,553

|

¢ If the use is municipal or quasi-municipal, attach Form M

e If the use is domestic, indicate the number of households: N/A

If the use is mining, describe what is being mined and the method(s) of extraction: EﬁE
CEIVED B
Y OWRD
SECTION 5: WATER MANAGEMENT DEC 10
2012
A. Diversion and Conveyance
What equipment will you use to pump water from your well(s)? SALEM OR

& Pump (give horsepower and type): Vertical turbine (600 +/- hp depending on well yield and TDH)

[0 Other means (describe):

Provide a description of the proposed means of diversion, construction, and operation of the diversion
works and conveyance of water.
Water will be pumped from the wells into storage reservoirs (bulges) then applied to agricultural crops.

B.Application Method
What equipment and method of application will be used? (e.g., drip, wheel line, high-pressure sprinkler)
The water application systems are likely to change over the life of the project. Initially, portable sprinkler
irrigation systems (Big Guns and/or aluminum handlines) may be used for production of pasture and forage
crops. If and when lands are converted to permanent crops, drip or sprinkler systems are likely to be used.

C. Conservation
Please describe why the amount of water requested is needed and measures you propose to: prevent
waste; measure the amount of water diverted; prevent damage to aquatic life and riparian habitat; prevent
the discharge of contaminated water to a surface stream; prevent adverse impact to public uses of affected
surface waters.
The amount of water requested is standard for irrigation of agricultural crops. Industry-standard irrigation
technologies will be used for scheduling irrigation start and stop times, depending on the agronomic needs of the
crops being grown (which is expected to change during the life of the project). Riparian and water quality issues
are a minor concern, given the separation of the project site from the North Fork Walla Walla River by North
Fork Walla Walla River Road and the adjacent agricultural lands.

Revised 3/4/2010 Ge(R604 Ground Water/6 WR@



SECTION 6: STORAGE OF GROUND WATER IN A RESERVOIR

If you would like to store ground water in a reservoir, complete this section (if more than one reservoir, reproduce
this section for each reservoir).

Reservoir ID: 1

Acreage inundated by reservoir: 1.0 acre (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 5 acre-feet (approx.)

Dam height (feet, if excavated, write “zero™): TBD (<10 feet)

Reservoir ID: 2

Acreage inundated by reservoir: 1.4 acres (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 6 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Reservoir ID: 3

Acreage inundated by reservoir: 1.7 acre (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 7 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Reservoir ID: 4

Acreage inundated by reservoir: 2.0 acre (approx.)

Use(s): Irrigation

Volume of Reservoir (acre-feet): 9 acre-feet (approx.)

Dam height (feet, if excavated, write “zero”): TBD (<10 feet)

Note: Ifthe dam height is greater than or equal to 10.0' above land surface AND the reservoir will store 9.2 acre feet or more,
engineered plans and specifications must be approved prior to storage of water.

SECTION 7: USE OF STORED GROUND WATER FROM THE RESERVOIR

If you would like to use stored ground water from the reservoir, complete this section (if more than one reservoir,
reproduce this section for each reservoir).

Annual volume (acre-feet): 27 acre-feet

! USE OF STORED GROUND WATER PERIOD OF USE
i_ Irrigation (temporarily stored in reservoir (bulge)) March 1 through November 30
LReservoir Liner Protection (27 acre-feet) Year Round (permanent pool)
RECEIVED BY OWRD

SECTION 8: PROJECT SCHEDULE
DEC 10 2012

Date construction will begin: Upon permit issuance
Date construction will be completed: Within five years of permit issuance
Date beneficial water use will begin: Within three years of construction completion SALEM, OR

AR

Revised 3/4/2010 Gr-Fe0k Ground Water/7 WR




SECTION 9: WITHIN A DISTRICT

[[] Check here if the point of diversion or place of use are located within or served by an irrigation or other water
district.

Irrigation District Name Address

N/A

City State Zip
SECTION 10: REMARKS

Use this space to clarify any information you have provided in the application (attach additional sheets if necessary).

The applicant requests authorization to store a total volume of 27 acre-feet at the four specified locations. The
number of acre-feet to be stored at each location has been estimated. However, site-specific constraints may affect the
volume of storage that can be feasibly and cost-effectively developed at each location. Therefore, the applicant
requests the flexibility to change the volume developed at any given location, not to exceed the total proposed volume
of 27 acre-feet.

RECEIVED BY OWRD
DEC 102012
SALEM, OR
Revised 3/4/2010 Ground Water/8 WR
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Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

RECEIVED BY OWRD

Land Use

Information Form

DEC 10 2012
NOTE TO APPLICANTS SALEM, OR

In order for your application to be processed by the Water Resources Department (WRD), this
Land Use Information Form must be completed by a local government planning official in the
jurisdiction(s) where your water right will be used and developed. The planning official may
choose to complete the form while you wait, or return the receipt stub to you. Applications
received by WRD without the Land Use Form or the receipt stub will be returned to you. Please
be aware that your application will not be approved without land use approval.

This form is NOT required if:
1) Water is to be diverted, conveyed, and/or used only on federal lands; OR

2) The application is for a water right transfer, allocation of conserved water, exchange, permit amendment, or

ground water registration modification, and all of the following apply:

a) The existing and proposed water use is located entirely within lands zoned for exclusive farm-use or within
an irrigation district;

b) The application involves a change in place of use only;

c¢) The change does not involve the placement or modification of structures, including but not limited to water |
diversion, impoundment, distribution facilities, water wells and well houses; and

d) The application involves irrigation water uses only.

NOTE TO LOCAL GOVERNMENTS

The person presenting the attached Land Use Information Form is applying for or modifying a
water right. The Water Resources Department (WRD) requires its applicants to obtain land-use
information to be sure the water rights do not result in land uses that are incompatible with your
comprehensive plan. Please complete the form or detach the receipt stub and return it to the
applicant for inclusion in their water right application. You will receive notice once the applicant
formally submits his or her request to the WRD. The notice will give more information about
WRD's water rights process and provide additional comment opportunities. You will have 30
days from the date of the notice to complete the land-use form and return it to the WRD. If no
land-use information is received from you within that 30-day period, the WRD may presume the
land use associated with the proposed water right is compatible with your comprehensive plan.
Your attention to this request for information is greatly appreciated by the Water Resources
Department. If you have any questions concerning this form, please contact the WRD's Customer
Service Group at 503-986-0801.

=y

Revised 3/4/2010 G Hk Ground Water/9 WR



Land Use

Information Form

Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Applicant: NF Land LLC

Mailing Address: 2885 Sanford Ave SE #21711

Grandville MI 49418 Daytime Phone: 206-310-7631
City State Zip

A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed
(transported), and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may
substitute existing and proposed service-area boundaries for the tax-lot information requested below,

Township Range Section Y% Tax Lot#| Plan Designation (e.g., Water to be: Proposed
Rural Residential/RR-5) Land Use:
SN 36E 13 SWSW, 3000 EFU K Diverted B3 Conveyed X Used EFU
SESW
SWSE 3000
3001
SN 36E 14 SESE 3100 EFU [ Diverted [ Conveyed & Used EFU
SWSE 3200
3201
SESW 3300
5N 36E 22 NWNE, 100 EFU [ Diverted [ Conveyed [ Used EFU
NENE
5N 36E 23 NWNW 902 EFU [ Diverted [ Conveyed B3 Used EFU
NWNE 200
NENE 100
101
300
5N 36E 24 NWNW, 200 EFU B Diverred [ Conveyed  [J Used EFU
NENW,
SWNW,
SENW
NENW, 202
SENW,
NWNE,
SWNE
List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:
Umatilla County
RECEIVED BY OWRD
DEC 10 2012
SALEM, OR

Revised 3/4/2010 G T Ground Water/10 WR



B. Description of Proposed Use

Type of application to be filed with the Water Resources Department:
[ Permit to Use or Store Water ] Water Right Transfer [] Permit Amendment or Ground Water Registration Modification
[J Limited Water Use License [ Allocation of Conserved Water [] Exchange of Water

Source of water: [] Reservoir/Pond B Ground Water [ Surface Water (name)
Estimated quantity of water needed: 6.47 X cubic feet per second [ gallons per minute ] acre-feet
Intended use of water: X Irrigation ] commercial ] Industrial [ pomestic for household(s)
E] Municipal D Quasi-Municipal [:I Instream !:] Other
Briefly describe:

Develop basalt well(s) and appropriate ground water to irrigate agricultural crops on about 517.7 acres.

Naote to applicant: If the Land Use Information Form cannot be completed while you wait, please have a local government
representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources
Department.

\
See bottom of Page3. — -~

Y RECEIVED BY OWRD
DEC 10 2012

SALEM, OR

Revised 3/4/2010 G-t76cH Ground Water/1 1 WR



For Local Government Use Only

The following section must be completed by a planning official from each county and city listed unless the project will be
located entirely within the city limits. In that case, only the city planning agency must complete this form. This deals only
with the local land-use plan. Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information
Land uses to be served by the proposed water uses (including proposed construction) are allowed outright or are not
regulated by your comprehensive plan. Cite applicable ordinance section(s): 15 Q.,0S £

[ Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use
approvals as listed in the table below. (Please attach documentation of applicable land-use approvals which have
already been obtained. Record of Action/land-use decision and accompanying findings are sufficient.) If approvals
have been obtained but all appeal periods have not ended, check "Being pursued.”

Type of Land-Use Approval Needed | Gi e !
ite Most Significant, Applicable Plan -Us .
(e.g., plan amendments, rezones, g PP Land-Use Approval:
conditional-use permits, elc.) Policies & Ordinance Section References
[ obained O Being Pursued
[ Denied [ Not Being Pursued
[ Obtained [ Being Pursued
[ Denied [J Not Being Pursued
| [ Obrained [ Being Pursued
_ O Denicd [ Not Being Pursued
[ Obuained O Being Pursued "
[ Denied [ Not Being Pursued
T
[ Obtained [ Being Pursued
| O Denied [ Not Being Pursued

Local governments are invited to express special land-use concerns or make recommendations to the Water Resources
Department regarding this proposed use of water below, or on a separate sheet.

Toyn Use RECEIVED BY owrp

DEC 10 2012

SALEM, OR

 — y¢2Y6 .
Signature: d/f /ZZ&M Phone; Date: (~XC - ’Q
Government Enlily:(/& h/\/\q)l\ “(/ C‘Cb{lﬂﬁ

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If
you sign the receipt, you will have 30 days from the Water Resources Department's notice date to return the completed Land
Use Information Form or WRD may presume the land use associated with the proposed use of water is compatible with local
comprehensive plans. <

N;mc: Tillc:vlf_ly\’t\f& j- Mg LJI:DF]‘“ Pla hwn \\3 7?\ LS 'l’fﬁ’

Receipt for Request for Land Use Information

Applicant name:

City or County:

Signature: Date:

Revised 3/4/2010 Gi-(FecK Ground Water/12 WR



Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

Date

(For staff use only)

WE ARE RETURNING YOUR APPLICATION FOR THE FOLLOWING REASON(S):

SECTION 1:
SECTION 2:
SECTION 3:
SECTION 4:
SECTION 5:
SECTION 6:
SECTION 7: DEC 10 2012
SECTION 8:
SECTION 9:

Land Use Information Form

RECEIVED BY OWRD

SALEM, OR

ooooooboogo

Provide the legal description of: (1) the property from which the water is to be diverted, (2) any
property crossed by the proposed ditch, canal or other work, and (3) any property on which the water
is to be used as depicted on the map.

[

Fees

=

AP

Permanent quality and drawn in ink

Even map scale not less than 4" = | mile (example: 1" =400 ft, 1" = 1320 ft, etc.)
North Directional Symbol

Township, Range, Section, Quarter/Quarter, Tax Lots

Reference corner on map

KXXXKKXKX

Location of each well, and/or dam if applicable, by reference to a recognized public land survey
corner (distances north/south and east/west). Each well must be identified by a unique name and/or
number.

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,
supplemental irrigation, or nursery

Location of main canals, ditches, pipelines or flumes (if well is outside of the area of use)
Other

OX XX

=8

Revised 3/4/2010 G- F6Y Ground Water/13 W



AmeriTitle (0 5 ‘)rD

A tract of land located in Section 22, Township 5§ North, Range 36, E.W.M., County of Umatilla, State
of Oregon;

That portion of the North Half of Northeast Quarter of Section 22, Township 5 North, Range 36, lying
East of the County Road No. C-4, and North of County Road No. 440;

EXCEPTING THEREFROM, commencing at the Southwest corner of Section 14, Township 5§ North,
Range 36, E.W.M., which is the true point of beginning for this description; thence South 78°46'31"
West a distance of 1,366.50 feet; thence South 42°31'39" West 190.56 feet; thence South 52°33'10"" West
321.33 feet; thence South 34°38'37" West 50.61 feet; thence South 30°31'35" West 96.19 feet; thence
South 33°28'23" West 178.02 feet; thence South 36°31'51" West 76.31 feet; thence South 42°31'01"
West 70.44 feet; thence South 41°38'34" West 174.11 feet to a point on the centerline of Powerline
Road, County Road No, 525; thence Northerly along the centerline of said County Road the fellowing
courses and distances: North 03°26'50" West 58.37 feet; thence North 05°35'48" East 58.94 feet; thence
North 18°32'33" East 55.26 feet, North 32°31'11" East 75.93 feet; thence North 33°44'22" East 127.05
feet; thence North 22°19'07" East 73.82 feet; thence North 12°54'03" East 61.39 feet; thence North
05°07'16" East 70.54 feet; thence North 06°08'56" East 43.60 feet; North 11°54'00" East 52.79 feet;
thence North 12°24'29" East 106,74 feet; thence North 11°20'12" East 101.02 feet; thence North
07°58'41"" East 285.73 feet; thence leaving said County Road; thence East a distance of 1,831.89 feet to
the point of beginning;

EXCEPTING THEREFROM that portion lying with County Road Nos. C-4 and 440.

/';‘)( Ia{' (00, See 24

RECEIVED BY OWRD
DEC 10 201

SALEM, OR

e
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION

SN _36 00 Tax Lot 3300:

A ftract of land located in Section 14, Township 5 North, Range 36, East of the Willamette Meridian,
Umatilla County, Oregon, being described as beginning at a point which lies 300 fect Southerly from the
Northeast corner of the Southeast Quarter of the Southwest Quarter of said Section 14; thence
Southwesterly to a point which is located on the West line of the Southcast Quarter of the Southwest
Quarter of said Section 14, said point also being located 200 feet Northerly from the Southwest corner
thercof;, thence Southerly along the West line of the Southeast Quarter of the Southwest Quarter of said
Section 14, a distance of 200 feet to a point located on the South line of said Section 14; thence Easterly
along the South line of said Section 14 to the Southeast corner of the Southeast Quarter ol the Southwest
Quarter of said Section 14; thence Northerly along the East line of the Southeast Quarter of the Southwest
Quarter of said Section 14 to the point of beginning.

Together with an easement for ingress and egress over an across the portion of the casement described as
“Tract [I" in that certain Warranty Deed from Bruce W. LaPorte and Tanya L. LaPorte, husband and wife,
to Richard A. Cameron and Donna J. Cameron, dated March 28, 1984, and recorded in R113, Pages
1265-1266, Umatilla County, Oregon records on May 17, 1984, that is over and across the following
property: Al that portion of the East Half of the Northwest Quarter of Section 23, Township 5 North,

Range 36, East of the Willamette Meridian Umatilla County, Oregon, which lies Northerly of the
centerline of County Road No. 440.

SN 36 23 Tax Lot 902:

All that portion of the Northwest Quarter of the Northwest Quarter of Section 23, Township 5 North,
Range 36, East of the Willamette Meridian, Umatilla County, Oregon, which lies Northerly of the
centerline of Connty Road No. 440;

Excepting there from any portion lying within the County Road right-of-way,

RECEIVED BY OWRD
DEC 102012

SALEM, OR
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A tract of land located in the Southwest Quarter of Southeast Quarter of Section 14,
Township 5 North, Range 36, East of the Willamette Meridian, and being described as

followsa:

Beginning at the Southwest corner of said Section 14; thence North 75957'42" East a
distance of 3,948.09 feet to the true point of beginning for this description; thence
South 53°49'18" Weat a distance of 420 feet; thence North 89°33'S1l" West a distance of
871.00 feet, more or less, to a point on West line of Southwest Quarter of Southeast
Quarter of said Section 14; thence North along said West line a distance of 695 feet,
more or less, to Northwest corner of Southwest Quarter of Southeast Quarter of said
Section 14; thence East along North line of Southwest Quarter of Southeast Quarter of
said Section 14, a distance of 1,214.37 feet, more or less, to a point which bears
North 2°59'16" West from the point of beginning; thence South 2959'16" East a distance
of 486 feet, more or less, to the point of beginning.

All being East of the Willamette Meridian, Umatilla County, Oregon.

TM lo‘l' g;wl

RECEIVED Bv VA,
DEC 10 2077
SALEM, OR
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Beginning at a point 1320 feet West of and 13320 fest North of Southeast corner
of section 14, Township 5 North, Range 36; thence West 1320 feat to a point on
North-South centerline of gsaid Section 14; thence South a distance of 2310
feet, more or less, to County Road No. 440; thence Easgterly along said County
Road a diatance of 1320 feet, more or less, to North-Scuth centerline Northeast
Quarter of Section 23; thence North a distance of 2343 feet, more or less, to
the point of beginning:

EXCEPTING THEREFROM a tract of land located in Southwest Quarter of Southeast
Quarter of said Section 14, described as beginning at Southwest corner of said
Section 14; thence North 75°57'42" East a distance of 3948.09 feet to the true
point of beginning for this deacription; thence South 53°4%'18" West a distance
of 420 feet; thence North 89°33'51" West a distance of 871.08 feet, more or
less, to a point on West line of Southweat Quarter of Southeast Quartexr of said
Section 14: thence North along said West line a distance of 695 feet, more or
leas, to Northwest corner of Southwest Quarter of Southeast Quarter of said
Section 14; thence East along North line of Southwest Quarter of Southeast
Quarter of said Section 14 a distance of 1214.,37 feet, more or lesa, to a point
which bears South 2°59'16" West from the point of beginning; thence Scuth
2'59'16" East a distance of 486 feet, more or less, to the point of beginning:

SUBJECT to any and all water rights of way and roads;

All being Eaat of the Willamette Meridian, Umatilla County, Oregon.

A 200, Sec 23
3200 %"
Tax ot

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR
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Tax loFs 3000, 30¢l, Sec i3
2o, 2o, Sec Y
3‘00’ SEC “"

Exhibit 'A’
loo, to1, 309, Sec 23

Tract [

A tract of land located in Sections 13 and 24, Township 5 North, Range 36, East
of the Willamette Meridian, Umatilla County, Oregon, being described as
beginning at the Southeast corner of the Southwest Quarter of the Northeast
Quarter of said Section 24; thence North to the Northeast corner of the
Southwest Quarter of the Southeast Quarter of said Section 13; thence West, a
distance of 335 feet, more or less, to the bottom of a ravine; thence in a
Southwesterly direction down the ravine to where it intersects with the North
line of the County Road; thence in a Southeasterly direction along the North
line of said County Road to a point where said County Road intersects with the
East-West centerline of said SBection 24; thence East along said East-West
centerline, a distance of 395 feet, more or less, to the point of beginning;

Excepting therefrom that tract of land conveyed to Myran Swanson, etux, by Deed
recorded in Book 353, -Page 204, Deed Records;

Also excepting therefrom that tract of land conveyed to Richard G. Woodhall,
etux, by Deed recorded in Microfilm Reel 2, Page 565, Office of Umatilla County
Records; .

Also excepting therefrom any portion lying within the County Road right-of-way.

Tract II

A tract of land located in Sectiones 13 and 24, Township 5 North, Range 36, East
of the Willamette Meridian, Umatilla County, Oregon, being deascribed as
commencing at the Northeast corner of the Southwest Quarter of the Southeast
Quarter of said Section 13; thence West, a distance of 335 feet, more or less,
to the bottom of a ravine and the True Point of Beginning for this description;
thence in a Southwesterly direction down the bottom of the ravine to where it
intersects with the North line of the County Road; thence in a Northwesterly
direction along the North side of said County Road to the Southwest corner of
the Northwest - Quarter of the Northwest Quarter of sald Section 24; thence
North to the Northwest corner of the Southwest Quarter of the Southwest Quarter
of said Section 13; thence Bast to the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.

Tract III

The Southeast Quarter of the Southeast Quarter of Section 14, Township 5 North,
Range 36, East of the Willamette Meridian, Umatilla County, Oregon.

RECEIVED BY OWRD
DEC 10 2012
SAEMOR [ .55

GATEH



Tract IV

All that portion of the Northeast Quarter of the Northeast Quarter of Section
23, Township 5 North, Range 36, East of the Willamette Meridian, Umatilla
County, Oregon, which lies Northerly of the Northerly right-of-way line of the
County Road;

Excepting therefrom that tract of land conveyed to Albert Smith, by Deed
recorded in Book 105, Page 291, Deed Records;

Also excepting therefrom that tract of land conveyed to Ozro Graham by Deed
recoxrded in Book 143, Page 69, Deed Records;

Also excepting therefrom any portion lying within the County Road right-of-way.

Tract V

Beginning at the Southeast corner of the Northeast Quarter of the Northeast
Quarter of Section 23, Township 5 North, Range 36, East of the Willamette
Meridian, Umatilla County, Oregon; thence North, a distance of 131 feet;
thence Westerly, a distance of 265 feet; thence Southerly, a distance of 95
feet to the North line of the County Road; thence Easterly along the North
line of said County Road, a distance of 316 feet to the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.

Tract VI

Commencing at the Northeast corner of the Southeast Quarter of the Northeast
Quarter of Section 23, Township S5 North, Range 36, East of the Willamette
Meridian, Umatilla County, Oregon; thence North 64°09" West, a distance of
380,16 feet to the True Point of Beginning for this description; thence North,
a digtance of 16.50 feet; thence North 82°12" West, a diastance of 148.50 feet;
thence North, a distance of 66 feet; thence North 86°27" West, a distance of
264 feet; thence South, a distance of B2.50 feet; thence South 86°27' East, a
distance of 264 feet; thence South 82012' Bast, a distance of 148.50 feet to
the point of beginning;

Excepting therefrom any portion lying within the County Road right-of-way.

RECEIVED BY OWRD
DEC 10 2012

SALEM, OR
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RECEIVED

DEC 19 2014
UMATILLA COUNTY
PLANNING DEPARTMENT

Oregon Water Resources Department
Water Right Services Division

Water Rights Application
Number G-17604

Proposed Final Order

Summary of Recommendation: The Department recommends that the attached
draft permit be issued with conditions.

Application History

On December 11, 2012, NF Land LLC submitted an application to the
Department for the following water use permit:

. Amount of Water: 6.47 cubic feet per second (CFS) from ground
water, and an annual volume of 1553.0 acre feet, and 27.0 acre
feet (AF) of stored ground water

* Use of Water: irrigation of 517.9 acres and storage of ground
water
. Source of Water: Well 1, Well 2, Well 3, Well 4, Well 5, Well

6, Well 7, Well 8, Well 9, Well 10, Well 11, Well 12, Well 13,
Well 14, and Well 15 (UMAT 57199/1111124) in North Fork Walla
Walla River Basin

. Area of Proposed Use: Umatilla County within Sections 13, 14,
22, 23, and 24, Township 5 North, Range 36 East, W.M.

On September 6, 2013, the Department mailed the applicant notice of its
Initial Review, determining that "the appropriation of 6.47 CFS and 27.0
AF of water from Well 1, Well 2, Well 3, wWell 4, Well 5, Well 6, Well 7,
well 8, Well 9, Well 10, Well 11, Well 12, Well 13, Well 14, and Well 15
(UMAT 57199) 1in North Fork Walla Walla River Basin for irrigation of
517.9 acres and storage of groundwater is not allowable, and it appears
unlikely that you will be issued a permit unless a suitable mitigation
proposal is provided prior to issuance of the Proposed Final Order." The
applicant did not notify the Department to stop processing the
application within 14 days of that date.

On September 10, 2013, the Department gave public notice of the
application in its weekly notice. The public notice included a request
for comments, and information for interested persons about obtaining
future notices and a copy of the Proposed Final Order. No written
comments were received within 30 days.

The applicant requested and was granted multiple administrative holds;
the last expired October 7,2014.

On September 29, 2014, the applicant amended the annual volume to 300.0
AF and removed Well 15 (UMAT 57199/L111124) from the application,
replacing it with proposed Well 15 in a different location.
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In reviewing applications, the Department may consider any relevant
sources of information, including the following:

any applicable basin program

applicable statutes, administrative rules, and case law

the amount of water available

the rate and duty for the proposed use

any general basin-wide standard for flow rate and duty of water
allowed

. the need for a flow rate and duty higher than the general
standard

pending senior applications and existing water rights of record
any applicable comprehensive plan or zoning ordinance
recommendations by other state agencies

the Scenic Waterway requirements of ORS 390.835

designations of any critical ground water areas

any comments received

* & & = @

Findings of Fact
The Umatilla Basin Program allows irrigation and storage of ground water.

On October 6, 2014, a re-assessment of ground water availability was
completed by the Department’s Ground Water/Hydrology section based on a
maximum annual volume of 300.0 AF. A copy of this assessment is in the
file. Ground water will likely be available within the capacity of the
resource, and if properly conditioned, the proposed use of ground water
will avoid injury to existing ground water rights.

Ground Water Findings Under OAR 690-009

The Department determined, consistent with OAR 690-009-0040(4), that the
proposed ground water use will not have the potential for substantial
interference with surface water.

In making this determination, the Department considered whether:

(a) There is a hydraulic connection from the proposed well(s) to
any surface water sources.

(b) The point of appropriation is a horizontal distance less than
one-fourth mile from the surface water source;

(c) The rate of appropriation is greater than five cubic feet per
second, 1if the point of appropriation is a horizontal distance
less than one mile from the surface water source;

(d) The rate of appropriation is greater than one percent of the
pertinent adopted minimum perennial streamflow or instream
water right with a senior priority date, if one is applicable,
or of the discharge that is equaled or exceeded 80 percent of
time, as determined or estimated by the Department, and if the
point of appropriation is a horizontal distance less than one
mile from the surface water source;

(e) The ground water appropriation, if continued for a period of 30
days, would result in stream depletion greater than 25 percent
of the rate of appropriation, if the point of appropriation is
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a horizontal distance less than one mile from the surface water
source.

According to the Department’s rules, the potential for substantial
interference is assumed if (a) and either (b) or (c) or (d) or (e)
are met. For this application, the Department determined that there
is no potential for substantial interference, because either (a) is
not met, or (b), (¢), (d) or (e) are not met, or both.

Well 1, Well 2, Well 3, Well 4, Well 5, Well 6, Well 7, Well 8, Well 9,
Well 10, Well 11, Well 12, Well 13, Well 14, and Well 15 in North Fork
Walla Walla River Basin are not within or above a State Scenic Waterway.

The Department finds that the amount of water requested, 6.47 CFS, is an
acceptable amount.

The proposed ground water use is not within a designated critical ground
water area.

Conclusions of Law

Under the provisions of ORS 537.621, the Department must presume that a
proposed use will ensure the preservation of the public welfare, safety
and health if the proposed use is allowed in the applicable basin program
established pursuant to ORS 536.300 and 536.340 or given a preference
under ORS 536.310(12), if water is available, if the proposed use will
not injure other water rights and if the proposed use complies with rules
of the Water Resources Commission.

The proposed use requested in this application is allowed in the Umatilla
Basin Program.

Water is available for the proposed use.
The proposed use will not injure other water rights.

The proposed use complies with other rules of the Water Resources
Commission not otherwise described above.

The application is 1in compliance with the State Agency Coordination
Program regarding land use.

No proposed flow rate and duty of water higher than the general
basin-wide standard is needed.

For these reasons, the required presumption has been established.
Under the provisions of ORS 537.621, once the presumption has been
established, it may be overcome by a preponderance of evidence that

either:

(a) One or more of the criteria for establishing the presumption
are not satisfied; or
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(b) The proposed use would not ensure the preservation of the
public welfare, safety and health as demonstrated in comments,
in a protest . . . or in a finding of the department that
shows:

() The specific aspect of the public welfare, safety and
health under ORS ©537.525 that would be impaired or
detrimentally affected; and

(B) Specifically how the identified aspect of the public
welfare, safety and health under ORS 537.525 would be
impaired or be adversely affected.

In this application, all criteria for establishing the presumption have
been satisfied, as noted above. The presumption has not been overcome by
a preponderance of evidence that the proposed use would impair or be
detrimental to the public interest.

The Department therefore concludes that the proposed use would ensure the
preservation of the public welfare, safety and health as described in ORS
537.525.

When issuing permits, ORS 537.628 (1) authorizes the Department to include
limitations and conditions which have been determined necessary to
protect the public welfare, safety, and health. The attached draft permit
is conditioned accordingly.

Recommendation

The Department recommends that the attached draft permit be issued with
conditions.

DATED November 4, 2014

/,ﬁ@ A

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director

Protests

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), you can protest this Proposed Final Order.
Protests must be received in the Water Resources Department no later than
December 19, 2014. Protests must be in writing, and must include the
following:

* Your name, address, and telephone number;
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. A description of your interest in the Proposed Final Order,
and, if you claim to represent the public interest, a precise
statement of the public interest represented;

. A detailed description of how the action proposed in the
Proposed Final Order would impair or be detrimental to your
interest;

. A detailed description of how the Proposed Final Order is in
error or deficient, and how to correct the alleged error or
deficiency;

. Any citation of legal authority to support your protest, if
known;

. To affect the department’s determination that the proposed use

in this application will, or will not, ensure the preservation
of the public welfare, safety and health as described in ORS
537.525, ORS 537.621(2) (b) requires that a protest demonstrate,
by a preponderance of evidence any of the following: (a) One or
more of the criteria for establishing the presumption are, or
are not, satisfied; or (b) The specific aspect of the public
welfare, safety and health under ORS 537.525 that would be
impaired or detrimentally affected, and specifically how the
identified aspect of the public welfare, safety and health
under ORS 537.525 would be impaired or be adversely affected;

. If you are the applicant, the protest fee of $350 required by
ORS 536.050; and

. If you are not the applicant, the protest fee of $700 required
by ORS 536.050 and proof of service of the protest upon the
applicant.

. If you are the applicant, a statement of whether or not you are

requesting a contested case hearing. If you do not request a
hearing, the Department will presume that you do not wish to
contest the findings of the Proposed Final Order,.

- If you do not protest this Proposed Final Order and if no
substantive changes are made In the Final Order, you will not
have an opportunity for judicial review, protest or appeal of
the Final Order when it is issued.

Requests for Standing

Under the provisions of ORS 537.153(7) (for surface water) or ORS
537.621(8) (for ground water), persons other than the applicant who
support a Proposed Final Order can request standing for purposes of
participating in any contested case proceeding on the Proposed Final
Order or for judicial review of a Final Order,
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Requests for standing must be received in the Water Resources Department
no later than December 19, 2014. Requests for standing must be in
writing, and must include the following:

. The requester's name, mailing address and telephone number;

. If the requester is representing a group, association or other
organization, the name, address and telephone number of the
represented group;

. A statement that the requester supports the Proposed Final
Order as issued;

. A detailed statement of how the requester would be harmed if
the Proposed Final Order is modified; and

. A standing fee of $200. If a hearing 1is scheduled, an
additional fee of $500 must be submitted along with a request
for intervention.

After the protest period has ended, the Director will either issue a
Final Order or schedule a contested case hearing. The contested case
hearing will be scheduled only if a protest has been submitted and
either:

. upon review of the issues, the director finds that there are
significant disputes related to the proposed use of water, or

. the applicant requests a contested case hearing within 30 days
after the close of the protest period.

If you do not request a hearing within 30 days after the close of the
protest period, or if you withdraw a request for a hearing, notify the
Department or the administrative law judge that you will not appear or
fail to appear at a scheduled hearing, the Director may issue a Final
Order by default. If the Director issues a Final Order by default, the
Department designates the relevant portions of its files on this matter,
including all materials that you have submitted relating to this matter,
as the record for purpose of proving a prima facie case upon default.

You may be represented by an attorney at the hearing. Legal aid
organizations may be able to assist a party with limited financial
resources. Generally, partnerships, corporations, associations,
governmental subdivisions or public or private organizations are
represented by an attorney. However, consistent with OAR 690-002-0020 and
OAR 137-003-0555, an agency representative may represent a partnership,
corporation, association, governmental subdivision or public or private
organization if the Department determines that appearance of a person by
an authorized representative will not hinder the orderly and timely
development of the record in this case.

20
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This document was prepared by Kim French. If you have any questions about any of the statements contained
in this document I am most likely the best person 1o answer yowr questions. You can reach me at
503-986-0816.

If you have questions about how to file a protest or a request for standing, please refer to the respective
sections in this Proposed Final Order entitled "Protests" and "Requests for Standing". If you have previously
filed a protest and want to know its status, please contact Patricia McCarty at 503-986-0820).

If'you have other questions about the Department or any of its programs please contact our Customer Service
Group at 503-986-0801. Address all other correspondence to:

Water Rights Section, Oregon Water Resources Department, 725 Summer St NE Ste A, Salem OR 97301-
1266, Fax: 503-986-0901.




DRAFT This is not a permit. DRAFT
STATE OF OREGON

COUNTY OF UMATILLA

DRAFT PERMIT TO APPROPRIATE THE PUBLIC WATERS
THIS DRAFT PERMIT IS HEREBY ISSUED TO
NF LAND LLC
2885 SANFORD AVE SW #21711
GRANDVILLE, MI 49418
The specific limits and conditions of the use are listed below.
APPLICATION FILE NUMBER: G-17604
SOURCE OF WATER: WELL 1, WELL 2, WELL 3, WELL 4, WELL 5, WELL 6, WELL 7,
WELL 8, WELL 9, WELL 10, WELL 11, WELL 12, WELL 13, WELL 14, AND WELL 15
IN NORTH FORK WALLA WALLA RIVER BASIN

STORAGE FACILITIES: RESERVOIR 1, RESERVOIR 2, RESERVOIR 3, AND
RESERVOIR 4

MAXIMUM RATE: 6.47 CUBIC FEET PER SECOND

MAXIMUM ANNUAL VOLUME: 300.0 ACRE FEET, WHICH INCLUDES UP TO 27.0 ACRE
FEET OF STORED GROUND WATER IN RESERVOIRS 1 - 4

PURPOSE OR USE: IRRIGATION OF 517.9 ACRES MARCH 1 THROUGH NOVEMBER 30;
STORED GROUND WATER, YEAR-ROUND

DATE OF PRIORITY: DECEMBER 11, 2012
WELL LOCATIONS:

WELL 1: SE Y4 NW %4, SECTION 24, T5N, R36E, W.M.; 1060 FEET NORTH AND
885 FEET WEST FROM Cl1/4 CORNER, SECTION 24

WELL 2: NE * NW %, SECTION 24, T5N, R36E, W.M.; 620 FEET SOUTH AND
60 FEET WEST FROM N1/4 CORNER, SECTION 24

WELL 3: SW % SW %, SECTION 13, T5N, R36E, W.M.; 45 FEET NORTH AND
1200 FEET EAST FROM SW CORNER, SECTION 13

WELL 4: SW % SE %, SECTION 13, T5N, R36E, W.M.; 1200 FEET NORTH AND
900 FEET EAST FROM S1/4 CORNER, SECTION 13

WELL 5: SE * SW *, SECTION 13, T5N, R36E, W.M.; 470 FEET NORTH AND
250 FEET WEST FROM S1/4 CORNER, SECTION 13

WELL 6: NW * NE *i, SECTION 24, TSN, R36E, W.M.; 360 FEET SOUTH AND
1270 FEET EAST FROM N1/4 CORNER, SECTION 24

Application G-17604 Water Resources Department PERMIT DRAFT
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WELL 7: SE % SW %, SECTION 13, T5N, R36E, W.M.; 1240 FEET NORTH AND
300 FEET WEST FROM S1/4 CORNER, SECTION 13

WELL 8: NW % NE %, SECTION 23, T5N, R36E, W.M.; 695 FEET SOUTH AND
125 FEET EAST FROM N1/4 CORNER, SECTION 23

WELL 9: NW % NW *, SECTION 24, T5N, R36E, W.M.; 1250 FEET SOUTH AND
260 FEET EAST FROM NW CORNER, SECTION 24

WELL 10: NW % NW %4, SECTION 23, T5N, R36E, W.M.; 720 FEET SOUTH AND
215 FEET EAST FROM NW CORNER, SECTION 23

WELL 11: NW * NW %, SECTION 24, TS5N, R36E, W.M.; 375 FEET SOUTH AND
825 FEET EAST FROM NW CORNER, SECTION 24

WELL 12: NW ¥ NE %*, SECTION 23, T5N, R36E, W.M.; 725 FEET SOUTH AND
1190 FEET EAST FROM N1/4 CORNER, SECTION 23

WELL 13: SW % SE %, SECTION 14, T5N, R36E, W.M.; 585 FEET NORTH AND
580 FEET EAST FROM S1/4 CORNER, SECTION 14

WELL 14: NE % NE %, SECTION 23, T5N, R36E, W.M.; 895 FEET SOUTH AND
370 FEET WEST FROM NE CORNER, SECTION 23

WELL 15: SW % SE %4, SECTION 14, T5N, R36E, W.M.; 250 FEET NORTH AND
343 FEET EAST FROM S1/4 CORNER, SECTION 14

RESERVOIR LOCATIONS:

RESERVOIR 1: SE ¥ SE %, SECTION 14, T5N, R36E, W.M.; 1150 FEET
NORTH AND 175 FEET WEST FROM SE CORNER, SECTION 14

RESERVOIR 2: SE *% SW %, SECTION 13, T5N, R36E, W.M.; 1175 FEET
NORTH AND 1025 FEET WEST FROM S1/4 CORNER, SECTION 13

RESERVOIR 3: SE % SW %, SECTION 13, T5N, R36E, W.M.; 1180 FEET
NORTH AND 100 FEET WEST FROM S1/4 CORNER, SECTION 13

RESERVOIR 4: NW * NE %, SECTION 24, T5N, R36E, W.M.; 650 FEET SOUTH
AND 1300 FEET EAST FROM N1/4 CORNER, SECTION 24

The amount of water used for irrigation under this right, together with
the amount secured under any other right existing for the same lands, is
limited to a diversion of ONE~EIGHTIETH of one cubic foot per second and
3.0 acre-feet for each acre irrigated during the irrigation season of
each year.

Application G-17604 Water Resources Department PERMIT DRAFT
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THE PLACE OF USE IS LOCATED AS FOLLOWS:

IRRIGATION STORAGE
SW Y SW %4 40.0 ACRES
SE % SW % 40.0 ACRES X
SW Y% SE % 40.0 ACRES X
SECTION 13
SE % SW %4 18.5 ACRES
SW Y SE 40.0 ACRES
SE ¥ SE 4 40.0 ACRES X
SECTION 14
NE % NE %4 25.4 ACRES
NW % NE Y4 9.8 ACRES
SECTION 22
NE ¥ NE %4 33.4 ACRES
NW *i NE %4 28.0 ACRES
NW Y5 NW %4 24.7 ACRES
SECTION 23
NW Y% NE Y4 40.1 ACRES X
SW % NE % 33.5 ACRES
NE * NW 4 40.0 ACRES
NW *5 NW Y4 40.0 ACRES
SW Y NW 4 6.5 ACRES
SE Y% NW Y4 18.0 ACRES
SECTION 24

TOWNSHIP 5 NORTH, RANGE 36 EAST, W.M,

Measurement devices, and recording/reporting of annual water use

conditions:

A,

Before water use may begin under this permit, the permittee
shall install a totalizing flow meter at each point of
appropriation. The permittee shall maintain the devices in
good working order.

The permittee shall allow the watermaster access to the
device; provided however, where any device is located within
a private structure, the watermaster shall request access upon
reasonable notice.

The permittee shall keep a complete record of the volume of
water diverted each month, and shall submit a report which
includes water-use measurements to the Department annually or
more frequently as may be required by the Director. Further,
the Director may require the permittee to report general
water-use information, including the place and nature of use
of water under the permit.

Application G-17604 Water Resources Department PERMIT DRAFT
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D. The Director may provide an opportunity for the permittee to
submit alternative measuring and reporting procedures for
review and approval.

Dedicated Measuring Tube: Wells with pumps shall be equipped with a
minimum 3/4-inch diameter, unobstructed, dedicated measuring tube
pursuant to figure 200-5 in OAR 690-200. If a pump has been installed
prior to the issuance of this permit, and if static water levels and
pumping levels can be measured using an electrical tape, then the
installation of the measuring tube can be delayed until such time that
water levels cannot be measured or the pump is repaired or replaced.

Dedicated Observation Well: The permitee shall construct one four-inch
observation well to penetrate the same aquifer as the production
well(s), prior to any ground water use authorized by this permit. The
well shall meet the Department’s minimum well construction standards and
shall be cased and sealed to the same depth as the production wells. The
well shall be constructed at a location approved by the Department for
the purpose of instrumentation with continuous groundwater-level
monitoring equipment. The landowner and permittee shall provide access
to Department staff to install and maintain the monitoring equipment.
The well shall not be used for any other purpose while the Department is
monitoring groundwater levels.

Upon reasonable notice, the permitee shall allow Department staff access
to the observation and production wells. Department staff will
periodically measure water levels in the observation and production
wells for the purpose of evaluating the appropriation’s impact to the
resource.

Annual Measurement Condition:

The Department requires the water user to measure and report annual
static water levels for each well on the permit. The static water level
shall be measured in the month of March. Reports shall be submitted to
the Department within 30 days of measurement.

The permittee shall submit an initial February or March static water-
level measurement once well construction is complete and annual
measurements thereafter. Annual measurements are required whether or not
the well 1is wused. The first annual measurement will establish a
reference level against which future measurements will be compared.
However, the Director may establish the reference level based on an
analysis of other water-level data. The Director may require the user to
measure and report additional water levels each year if more data are
needed to evaluate the aquifer system.

All measurements shall be made by a certified water rights examiner,
registered professional geologist, registered professional engineer,
licensed well constructor or pump installer licensed by the Construction
Contractors Board. Measurements shall be submitted on forms provided by,
or specified by, the Department. Measurements shall be made with
equipment that is accurate to at least the standards specified in OAR

Application G-17604 Water Resources Department PERMIT DRAFT
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690-217-0045. The Department requires the individual performing the
measurement to:

A. Associate each measurement with an owner’s well name or number
and a Department well log ID; and

B. Report water levels to at least the nearest tenth of a foot as
depth-to-water below ground surface; and

Cx Specify the method of measurement; and

D. Certify the accuracy of all measurements and calculations
submitted to the Department.

The Department may require the discontinuance of ground water use, or
reduce the rate or volume of withdrawal from the well(s) if any of the
following events occur:.

A, Annual water-level measurements reveal an average water-level
decline of three or more feet per year for five consecutive
years; or

B. Annual water-level measurements reveal a water-level decline
of 15 or more feet in fewer than five consecutive years; or

C. Annual water-level measurements reveal a water-level decline
of 25 or more feet; or

D. Hydraulic interference leads to a decline of 25 or more feet
in any neighboring well with senior priority.

The period of restricted use shall continue until the water level rises
above the decline level which triggered the action or the Department
determines, based on the Department’s data and analysis, that no action
is necessary because the aquifer in question can sustain the observed
declines without adversely impacting the resource or causing substantial
interference with senior water rights. The water user shall not allow
excessive decline, as defined in Commission rules, to occur within the
aquifer as a result of use under this permit. If more than one well is
involved, the water user may submit an alternative measurement and
reporting plan for review and approval by the Department.

Ground water production shall occur only from a single aquifer in the
Columbia River Basalt groundwater reservoir.

Ground water production shall occur no deeper than a bottom hole
elevation of 1,100 feet.

Well 8 through Well 15 shall be constructed in a different aquifer than
that developed by any City of Milton-Freewater municipal well,

Prior to using water from any well listed on this permit, the permittee
shall ensure that the well has been assigned an OWRD Well Identification

Application G-17604 Water Resources Department PERMIT DRAFT
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Number (Well ID tag), which shall be permanently attached to the well.
The Well ID shall be used as a reference in any correspondence regarding
the well, including any reports of water use, water level, or pump test
data.

The permittee is required to pass all surface water for which a storage
right does not exist. The Director may require the user to measure
inflow and outflow, above and below the reservoir respectively, to
ensure that surface-water flow is not impeded. Measurement devices and
their implementation must be acceptable to the Director, and the
Director may require that data be recorded on a specified periodic basis
and reported to the Department annually or more frequently.

STANDARD CONDITIONS

Failure to comply with any of the provisions of this permit may result
in action including, but not limited to, restrictions on the use, civil
penalties, or cancellation of the permit.

If the number, location, source, or construction of any well deviates
from that proposed in the permit application or required by permit
conditions, this permit may be subject to cancellation, unless the
Department authorizes the change in writing.

If substantial interference with surface water or a senior water right
occurs due to withdrawal of water from any well listed on this permit,
then use of water from the well(s) shall be discontinued or reduced
and/or the schedule of withdrawal shall be regulated until or unless the
Department approves or implements an alternative administrative action
to mitigate the interference. The Department encourages Jjunior and
senior appropriators to jointly develop plans to mitigate interferences.

The well (s) shall be constructed and maintained in accordance with the
General Standards for the Construction and Maintenance of Water Supply
Wells in Oregon. The works shall be equipped with a usable access port
adequate to determine water-level elevation in the well at all times.

If the riparian area is disturbed in the process of developing a point
of appropriation, the permittee shall be responsible for restoration and
enhancement of such riparian area in accordance with ODFW’s Fish and
Wildlife Habitat Mitigation Policy OAR 635-415. For purposes of
mitigation, the ODFW Fish and Wildlife Habitat Mitigation Goals and
Standards, OAR 635-415, shall be followed.

The use may be restricted if the quality of downstream waters decreases
to the point that those waters no longer meet state or federal water
quality standards due to reduced flows.

Where two or more water users agree among themselves as to the manner of
rotation in the use of water and such agreement is placed in writing and
filed by such water users with the watermaster, and such rotation system
does not infringe upon such prior rights of any water user not a party

Application G-17604 Water Resources Department PERMIT DRAFT
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to such rotation plan, the watermaster shall distribute the water
according to such agreement.

Prior to receiving a certificate of water right, the permit holder shall
submit to the Water Resources Department the results of a pump test
meeting the Department's standards for each point of appropriation
(well), unless an exemption has been obtained in writing under OAR 690-
217. The Director may require water-level or pump-test data every ten
years thereafter.

This permit is for the beneficial use of water without waste. The water
user 1is advised that new regulations may require the use of best
practical technologies or conservation practices to achieve this end.

By law, the 1land use associated with this water use must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

Completion of construction and application of the water shall be made
within five years of the date of permit issuance. If beneficial use of
permitted water has not been made before this date, the permittee may
submit an application for extension of time, which may be approved based
upon the merit of the application,

Within one year after making beneficial use of water, the permittee
shall submit a claim of beneficial use, which includes a map and report,
prepared by a Certified Water Rights Examiner.

Issued

DRAFT - THIS IS NOT A PERMIT

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director

Application G-17604 Water Resources Department PERMIT DRAFT
Basin 7 Volume 1 N FK WALLA WALLA R 5

A/S



Mailing List for PFO Copies

Application #G-17604

Original emailed to applicant:

NFEANDEEE
2885-SANFORDAVESW-2HFHH
GRANDVELE, MI49418

SENT VIA EMAIL;

1. WRD - Watermaster #5

2. Applicant - nflandllc@gmail.com

3. Agent - john@geospatialsolutions.com
4. Agent - defilippi@stoel.com

Copies sent to:
1. WRD - File # G-17604

2. Water Availability: Shawn Turner

PFO and Map Copies sent to:
3. WRD - Watermaster # 5
4, Regional Manager: NC

CASEWORKER :Kim French

PFO Date November 4, 2014

Copies Mailed
By:
(SUPPORT STAFF)
on:
(DATE)

Protest/
Standing Dates
checked
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Ore On Water Resources Department
' Watermaster
John A. Kitzhaber, MD, Governor R EC EHVE D 116 SE Dorion Avenue

Pendleton, OR 97801
Phone: (541) 278-5456
DEC 312014 FAX: (541) 278-0287
December 31, 2014 UMATILLA COUNTY
PLANNING DEPARTMENT

Ms. Carol Johnson

Umatilla County Planning Department
216 S.E. 4™ Street

Pendleton, Oregon 97801

RE: Watermaster comments for #L.UD-176-14 and #1.UD-177-14, applicant NF Land, LLC.
Dear Ms. Johnson,

Recently the Watermaster’s office reviewed two Umatilla County planning applications
proposed by NF Land, LLC. Applications numbered- #LUD-176-14 and #LUD-177-14.

Regarding irrigation water rights on the properties identified in the applications. NF Land, LLC
submitted an application to the Oregon Water Resources Department (OWRD) on December 11,
2012, to develop 15 wells in Sections 13, 14, 22, 23, 24 of Township 5 North, Range 36 East ,
W.M. The map attached to this document was submitted to OWRD with the water rights
application and shows the intent to develop irrigation on the lands involved with this Land Use
Decision request.

There is a lengthy history involved with this application. The most recent activity was a
Proposed Final Order, issued by OWRD, on 11/4/2014 that would allow 6.74¢fs, up to a
maximum annual volume of 300 AF, to be applied on the proposed 517.9 acres. The last day to
file a protest was on December 19, 2014. No protests were filed and a Final Order will likely be
issued to NF Lands, LLC that would allow development of up to 14 wells on the 517.9 acres,
which includes the land in the County Land Use Decision request. "~

For full details, more information may be found by reviewing application G-17604 at
www.oregon.gov/owrd.

Sincerely,

/K&%W

Greg Silbernagel
Wastermaster, District 5

Attachments: Map

Cc: Mike Ladd — NCR Manager
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Tr.
2Tl e
iam ;; Efz];gaeéi‘my Carol Johnson <carol.johnson@umatillacounty.net>

7 i
Land use request #LUD-176-14 and LUD-177-14

2 messages

Jim O'Connell <Jim@caprinc.com> Wed, Dec 17, 2014 at 8:24 AM
To: "carol.johnson@umatillacounty.net” <carol.johnson@umatillacounty.net>

Carol Johnson: In regards to the request for land use change | have a very big concern. We have spent several
thousands of dollar's developing a vineyard on our property. The applicants want to use the easement thru our
property (901) for access to the land which they has the right too. We have built a eight foot fence around the

total perimeter of our property to keep the deer out. The deer will eat the grape vine leaves and grapes. This
would cause considerable finical loss to our company if this happens. We have installed eight foot gates at the
access road and have locked these gates and given NLF land the means to open they when they need to. If the
land they want to change is approved for a home site, the change will cause several trips a day into and out of
our vineyard. Will the new homeowners want to get out and open and close the gate every time they enter or
leave out vineyard. This could be addressed by requiring the access road to have an eight foot gate that is
controlled by a remote control that would easily open and close all three gates. It could be set to close
automatically a short time after it is opened to ensure that it is closed all the time after opening. The other
alternative would be to require the road to be fenced off with an eight foot high fence. This would ensure that no
human error will cause our company damages. We are open to other ideas if NFL Land has any but this concern
needs to be addressed as part of the land change to ensure that it is part of the process from the beginning, not
after we have suffered losses to our vineyard. Thank you Jim O’Connell Managing member Capri Walla Walla

Jim O'Connell
President/CEO

6867 N Oracle Ste 101
Tucson Az 85704
520-219-1856

Carol Johnson <carol.johnson@umatillacounty .net> Wed, Dec 17, 2014 at 8:39 AM
To: Jim O'Connell <Jim@caprinc.com>

Good morning Jim,

Thank you for your comments. | will place them in the file for consideration.
Carol Johnson =

[Quoted text hidden]



Carol Johnson, Senior Planner

. Umatilla County Department of Land Use Planning

' 216 SE 4th ST, Pendleton, OR 97801

~Phone: 541-278-6301 | Fax: 541-278-5480

g http://www.umatillacounty.net/planning

~ Visit the County's website for application forms, planning documents, and other helpful
information.

Please Be Aware - Documents such as emails, letters, maps, reports, etc. sent from or received by the Umatilla
County Department of Land Use Planning are subject to Oregon Public Records law and are NOT
CONFIDENTIAL. All such documents are available to the public upon request; costs for copies may be
collected. This includes materials that may contain sensitive data or other

information, and Umatilla County will not be held liable for its distribution.
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UMATILLA COUNTY
PLANNING DEPARTMENT

December 29, 2014

Ms. Carol Johnson

Senior Planner

Umatilla County Department of Land Use Planning
216 SE 4" Street '
Pendleton, OR 97801

Dear Carol,

As you know, NF Land LLC is the applicant on two current land use decision requests: #LUD-
176-14 and #LUD-177-14. This letter is in response to the December 9 public notices regarding
those two requests.

Thank you for your work on the two applications. NF Land LLC offers the following comments on
the Preliminary Findings and Conclusions. The applications, findings, conclusions, and decisions
are very similar for both LUD requests. As such, the following comments apply to both requests.

1. NF Land's understanding is that once the tentative decisions are approved, the approval
period is for four years, with the possibility of a two-year extension. Further, NF Land
understands it will have four years—plus the possibility of two extra years—to satisfy
both precedent and subseguent conditions. If this is not consistent with Planning’s
understanding, NF Land requests that the tentative decision be modified to conform with
NF Land’s understanding.

2. Both tentative decisions include a condition (#3) that “road access improvements must be
professionally engineered and include erosion controls”. NF Land requests this portion of
the condition be eliminated, along with the rest of the condition #3 text displayed in italic
font. NF Land’s understanding is that these are not standard County conditions for
approval of a non-farm dwelling. As such, NF Land believes it should not be singled out
for this much mare challenging and expensive condition.

Please contact me with any questions, and thanks again for your assistance.

Sincerely,
3

o

NF Land LLC

By Sam Hobson, Member
2885 Sanford Ave SW, #21711
Grandville, Ml 49418
NFLandLLC@gmail.com




Umatilla County
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DIRECTOR
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January 22, 2015

Sam Hobson

NF Land, LLC

2885 Sanford Avenue SW 321711
Grandville, MI 49418-1342

Re: NF Land Non-Farm Dwelling, #L.UD-176-14
Map #5N 36, Tax Lots #902 & 102; and
NF Land Non-farm Dwelling, #L.LUD-177-14
Map #5N 36, Tax Lot #3300

Dear Sam:

The 21-day notice period for your two non-farm dwelling requests has elapsed. The
County Planning office received three written comments regarding your tentative
plan to locate non-farm dwellings on Tax Lot #3300 and Tax Lots #902 & 102.
Copies of these comments are enclosed with this letter. Comments also include your
request for clarification of the approval timeline and a change to Precedent
Condition 3. The comments are summarized below followed by responses.

Comments:

1. The first comment received is from notified property owner and neighbor
Jim O’Connell of Capri Vineyard. Due to the area’s proximity to wildlife it
is necessary for the property to have a high fence around the perimeter of his
vineyard to prevent deer from entering the property and eating grape leaves
and fruit. Mr. O’Connell acknowledges that you have a right of access to
your properties through his property but his big concern is about an increase
in vehicle trips resulting from the approval of your dwelling' requests. It is
his belief that the proposed dwellings will result in more vehicle trips across
his vineyard property and increase the risk of crop loss to his farm operation
as a result of access gates being left open.

2. A second comment was received from a notified agency, the Oregon
Department of Water Resources (OWRD). The comments from District 5
Watermaster, Greg Silbernagel, are informational. The OWRD comment
letter includes a copy of the map submitted with your 2012 water rights
application. According to OWRD your 2012 water rights application

! Trip Generation manual, published by the Institute of Transportation Engineers, a single family
dwelling generates, week days, approximately 9.52 Average Daily Trips (ADT).

216 S.E. 4" Street « Pendleton, OR 97801 + Ph: 541-278-6252 * Fax: 541-278-5480

Website: www.umatillacounty.net/planning « Email: planning@umatillacounty.net ﬁ

>



NF Land January 22, 2015 Letter -2 -
Land Use Decisions, #L.UD-176-14 and #L.UD-177-14

requests development of 15 wells. The map submitted with the OWRD
application shows your properties along the North Fork Walla Walla River
Road and includes the parcels now proposed for consideration as non-farm
dwelling parcels. OWRD issued a Proposed Final Order on November 4,
2014, to allow up to 6.74 [6.47] cfs. The protest period for the Proposed
Final Order ended on December 19, 2014, with no protests filed. The Final
Order will allow up to 14 [I5] wells on 517.9 acres and includes the
properties considered for non-farm status.

3. Your comments request clarification of a non-farm dwelling approval
timeline and an amendment to Precedent Condition 3 to change certain
access road improvements.

Planning Response Capri Vineyard:

Standards for non-farm dwellings require Findings demonstrating that the non-farm
dwellings and activities associated with the dwelling “will not force a significant
change in or significantly increase the cost of accepted farming or forest practices
on nearby lands devoted to farm or forest use.”

Nearby lands devoted to farm use include Mr. O’Connell’s property planted in
grapes and traversed for access to both of your properties and the proposed non-
farm dwellings. An expansion of the vehicle traffic through this neighboring farm
operation has been described as increasing potential impacts to the neighbor’s
farming operation.

The introduction of impacts to the farming operation from the proposed non-farm
dwellings will need to be addressed. Impacts from the non-farm dwellings must
satisfy the requirement that “the dwelling or activities associated with the dwelling
will not force a significant change in or significantly increase the cost of accepted
farming or forest practices on nearby lands devoted to farm or forest use.”

Mr. O’Connell offers a couple of possible solutions that may be incorporated into
the Findings and as conditions of approval. Solutions offered include installation of
automatic closing gates or installation of fencing along the access road to keep the
area planted in grapes enclosed from the access easement road and potential impact
from gates left open.

Planning Response OWRD:

Statements used in the report to support the lack of farm possibilities on your
properties are, in part, based on the absence of irrigation water rights on your
properties. On November 7, 2014, prior to sending out notice of the land use
decision applications, planning emailed the question, why it was not possible to
develop a vineyard on your similarly situated parcels as has been developed on the
adjacent Capri Vineyard parcel?

Your response included two reasons. One was due to the high investment costs to

(50
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NF Land January 22, 2015 Letter -
Land Use Decisions, #L.LUD-176-14 and #LUD-177-14

prepare (earth-moving terracing, etc.) the slopes for planting and the second that
grapes would not grow in the properties soils/climate without irrigation water.

Staff agrees that the cost of terracing and planting a vineyard is a large investment
and although a grape crop does not require a large volume of irrigation water, water
18 necessary to grow a grape crop in this area of the county.

Information regarding your 2012 water rights application submittal was not
included in the land use application materials for the non-farm dwelling properties.
Planning staff first learned about your pursuit of water rights from comments made
by OWRD in response to the public notices for your non-farm applications.

Although, irrigation water rights are not currently developed, or in use, on your
properties your 2012 application has recently resulted in OWRD’s Proposed Final
Order for up to 15 wells across 500+ acres of farm zoned land (map attached). This
likewise is a costly investment and doubtfully would not be pursued without some
anticipation or speculation on farm uses the irrigation water rights would benefit.

This again raises questions about whether the non-farm dwellings would be on land
generally unsuitable for farming where irrigation water rights increase the possible
farm uses of the properties. This is especially true where an adjacent parcel,
similarly situated, is in a farm use. Although preparing the land for a farm crop
would be necessary, the water to irrigate the farm crop is an available beneficial use
that may be developed under the terms and conditions of the OWRD Final Order.
Therefore, available irrigation water rights increase the farm use possibilities on the
subject properties.

Additionally, it also must be determined how the stability standard is met if the
cumulative impacts of non-farm dwellings make it more difficult for farm uses in
the area to continue due, in part, to limits on opportunities to expand, purchase or
lease farmland. If approved, the neighboring farm operation (vineyard) would be
bordered by both non-farm parcels; therefore, it is necessary to determine if the
non-farm dwellings will diminish the neighboring farm operation’s opportunity to
expand, etc.

Planning Response Approval Time Non-Farm Dwellings:

Dwelling approvals on EFU zoned lands are granted for four years and when
requested, may be extended two additional years. Umatilla County grants up to a
total of six years from the date the Final Findings are signed to complete the
conditions of approval.

Planning Response Amending Precedent Condition 3:

The requirements listed in Precedent Condition 3 for professionally engineered road
improvements including erosion controls, is a condition applied due to road
development on steeper slopes. Access (Section 152.059 (K) (8) (d)) entails road

&D



NF Land January 22, 2015 Letter -4 -
Land Use Decisions, #LUD-176-14 and #L.LUD-177-14

improvements to the Option 1 (County P-1) road design standard within a 30-ft
access easement. The Option 1 and P-1 road standard requires a 16-ft wide
roadway improved with four inches of compacted gravel (see attached diagram).
The Findings under Section 152.059 (K) (8) (d) are amended for the verification of
improvements to the access easement road to the Option 1 (County P-1) design
standard as follows:

3. Obtain and/or verify that a county road approach permit is in place for the
existing access easement road and verify the access easement road is improved to
the Option 1 design standard (County P-1). The improved road must be developed
to accommodate emergency vehicle access to the proposed dwelling.

Summary:

The comments received from Mr. O’Connell, OWRD, and you, the applicant,
require amending and altering the Staff Report and Findings. Standards for non-
farm dwellings, found in Section 152.059 (K) (8), must be met based on facts in the
record that are relied upon and believed to demonstrate that the Standards are met.
Following is a summary of issues requiring additional justification.

1. The non-farm dwellings must satisfy the requirement that “the dwelling or
activities associated with the dwelling will not force a significant change in
or significantly increase the cost of accepted farming or forest practices on
nearby lands devoted to farm or forest use.”

Potential impacts identified by the neighboring farming operation will need
to be addressed by additional justification satisfying that the non-farm
dwellings will not significantly change or increase the cost of accepted
farming practices on nearby lands.

2. Additional justification is necessary to satisfy the stability standard on
whether the cumulative impacts from non-farm dwellings make it more
difficult for farm uses in the area to continue, due to diminished
opportunities to expand, purchase or lease farmland.

3. The proposed non-farm parcels are within the 500+ acres benefitting from
water rights within the OWRD Proposed Final Order. This presents
difficulties about how the proposed non-farm dwellings satisfy whether the
non-farm dwellings would be on land generally unsuitable for farming.
Therefore, provide additional justification on why the proposed non-farm
parcels are unsuitable for farming, in light of OWRD’s Proposed Final
Order.

Due to the need for additional justification to make a decision on your non-farm
dwelling requests, and because of the limitation of 150-days placed on counties to
make Final decisions, the Final decisions for your non-farm dwelling requests are



NF Land January 22, 2015 Letter
Land Use Decisions, #LUD-176-14 and #LUD-177-14

directed to the next available Planning Commission Hearing on February 26, 2015.
In order to organize and assemble additional information prior to the hearing, please
submit materials by February 5, 2015, two weeks prior to the hearing date, or as
soon as possible so that materials may be prepared for the hearing. The prepared
materials are mailed to the Commission members 10-days prior to the hearing date.

Thank you for your attention to these matters.

Cordially,

7
Carol Johmnson
Senior Planner

enclosures:  Comment Letters, P-1 County Road Diagram

CC3 Jim O’Connell-Capri Vineyard, Property Owner
Greg Silbernagel, Watermaster/OWRD
Tamra J. Mabbott, County Planning Director
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, . ) O}é On Water Resources Department
- Watermaster

John A. Kitzhaber, MD, Governor 116 SE Dorion Avenue
Pendleton, OR 97801

Phone: (541) 278-5456

FAX: (541) 278-0287

February 13", 2015

Ms. Carol Johnson

Umatilla County Planning Department

216 S.E. 4™ Street

Pendleton, Oregon 97801

Re: Public hearing regarding #L.UD-176-14 and #L.UD-177-14.

Dear Ms. Johnson,

See attached for the “Final Order” issued by the Oregon Water Resources Department regarding
NF Land, LLC’s intent to appropriate groundwater. Full details and history may be found by
reviewing application #G-17604 at http://apps.wrd.state.or.us/apps/wr/wrinfo/

Please let me know if you have any questions.

Sincerely,
Greg Silbernagel

Watermaster, District #5

Attachments: Final Order for Water Rights Application Number G-17604 (2 pages)



Oregon Water Resources Department
Water Right Services Division

Water Rights Application
Number G-17604

Final Order

Appeal Rights

This is a Final Order in other than contested case. This order is

subject to judicial review under ORS 183.484. Any petition for

judicial review must be filed within the 60 day time period

~ specified by ORS 183.484(2). Pursuant to "ORS 536.075 and OAR 137=

004-0080 you may either petition for judicial review or petition

the Director for reconsideration of this order. A petition for
reconsideration may be granted or denied by the Director, and if no

action is taken within 60 days following the date the petition was

filed, the petition shall be deemed denied.

This statement of judicial review rights does not create a right to
judicial review of this order, if judicial review is otherwise
precluded by law. Where no changes have been made to a Proposed
Final Order on a water right application and no protests have been
filed during the protest period, the Final Order is not subject to
judicial review.

Findings of Fact
On December 11, 2012, NF Land LLC submitted an application to the
~ Department for a water use permit. The Department issued a Proposed — —
Final Order on November 4, 2014. The protest period closed December
19, 2014, and no protest was filed.

Conclusions of Law
The proposed use would not impair or be detrimental to the public
interest pursuant to ORS 537.621(2).

Order
Application G-17604 therefore is approved as proposed by the
Proposed Final Order, and Permit G-17347 is issued as limited by
the conditions proposed by the Proposed Final Order.

DATED February 7 ;. 2015

S

E. Timothy Wallin, Water Rights Program Manager
for Thomas M. Byler, Director

PLACED IN U.S. MAIL

——————

OREGON WATER RESOUIRCES DEPT.

——




This document was prepared by Kim French. If you have any questions about any of the statements
contained in this document I am most likely the best person to answer your questions. You can reach
me at 503-986-0816.

If you have previously filed a protest and want to know its status, please contact Patricia McCarty
at 503-986-0820.

If you have other questions about the Department or any of its programs please contact our
| Customer Service Group at 503-986-0801. _

Address all other correspondence to: Water Rights Section, Oregon Water Resources Department,
723 Summer St NE Ste A, Salem OR 97301-1266, ‘—F- ax: 503-986-0901.
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February 18, 2015

Mr. Randy Randall, Chair

Umatilla County Planning Commission
Umatilla County Planning Department
216 S.E. 4" Street

Pendleton, OR 97801

Re: NF Land, LLC
Land Use Requests #1.UD-176-14; 177-14
Our File No. 1150048-001

Dear Mr. Randall:

Our office represents NF Land, LLC (“NF Land”) in relation to the above two land use
applications pending before Umatilla County, in which NF Land seeks approval for two separate
non-farm dwellings. It is my understanding that the Planning Department prepared Preliminary
Findings and Conclusions recommending the approval of LUD 176-14 and 177-14 but that the
Planning Department received comments from members of the public during the 21 day notice
period following issuance of the Preliminary Findings and Conclusions. I further understand that
in response to these comments the Planning Department requests further discussion from NF Land.
On behalf of NF Land I submit the below analysis to address the comments received by the
Planning Department.

i. The non-farm dwellings will not “‘force a significant change in” nor “significantly
increase the costs of accepted farming practices on nearby lands.”

In order for the two non-farm dwelling permits to be approved NF Land must demonstrate
that the proposed non-farm dwellings will not “force a significant change in” or “significantly
increase the cost of” accepted farming practices on nearby farm land. This standard is imposed by
UCDC 152.059 (K)(8)(a) and ORS 215284 (7)(a). The provision in the Umatilla County
Development Code (“UCDC”) merely restates the language in the state statute. The Land Use
Board of Appeals (“LUBA”) has explained that ORS 215.284, requires the local decisionmaker to
“(1) describe the farm and forest practices on surrounding lands devoted to farm or forest use, (2)
explain why the proposed use will not force a significant change in those practices, and (3) explain
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why the proposed use will not significantly increase the costs of those practices.” Gutoski v. Lane
County, 34 Or LUBA 223, 227 (1998).

In this instance the County’s Preliminary Findings and Conclusions already describe the
farming practices on nearby lands so the first element is taken care of. As to the second and third
elements there is simply no proof that the existing farm practices will be changed nor that the costs
will be increased. The nearby farming operation—which operation is run by one of the
commenters to NF Land’s application—is a vineyard. That vineyard has already installed a fence
to keep deer out. There are also already gates that regulate access pursuant to mutual agreement
between NF Land and Capri Vineyard, and those gates can remain as is.! There is simply no
evidence in the record that the farming practices will be changed nor that costs will be increased
if NF Land’s applications for non-farm dwellings are approved. The fence and the gate were
already in place prior to NF Land’s application for two non-farm dwellings so there is nothing that
can be construed as a “change.” Similarly, the costs for the fence and gates have already been
incurred and were incurred before NF Land’s applications were even filed. So, there is no risk of
approval of NF Land’s applications leading to additional costs related to farming.

A prior LUBA case addressing a non-farm dwelling and whether it increased the costs of
farming at a nearby vineyard is instructive here and supports NF Land’s position. In Wetherell v.
Douglas County and Umpqua Pacific Resources, Inc., LUBA rejected an argument by the
opponent of a non-farm dwelling permit, and upheld the decision of Douglas County, that a gravel
road through a vineyard would not significantly change the farming practices nor significantly
increase the costs of farming. 56 OR LUBA 210, 138 (2008). The opponent argued that the
creation of a gravel road would compact soil and cause the vines in the vineyard to become less
productive. LUBA rejected this argument and said that a decrease in production would not “force
a significant change in accepted farming practices or the cost of those farming practices” and
rejected the opponent’s argument. /d.

The situation here is analogous to that in Wetherell in that the arguments of Capri Vineyard
revolve around the possible reduction in vineyard production because of deer—which might gain
access by getting around gates that are presently in place and eating grapes. As in Wetherell the
potential speculative reduction in production could just as easily occur now if someone associated
with Capri Vineyard were to leave a gate open. Put another way: any possible impacts upon the
grapes exists without regard to whether NF Land’s applications are granted. Logically then,
approving these non-farm dwellings will not lead to “significant changes” in farming practice nor
result in “significantly increased” costs. Thus, there is no basis to find that NF Land’s applications
do not meet the standard set out in UDCD 152.059 (K)(8)(a). Respectfully, LUD 176-14 and 177-
14 should be granted, consistent with the recommendation in the Planning Department’s
Preliminary Findings and Conclusions.

I

! The easement in favor of NF Land across Capri Vineyards’ property explicitly provides that no gates are to be put
in place that prevent access. Notwithstanding, NF Land, in the interest of neighborly relations, agreed to allow the
gates until such time as NF Land decided otherwise. A copy of said easement, with the gate restriction highlighted,

is attached.
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ii. The cumulative impacts from non-farm dwellings will not make it more difficult for farm
uses in the area to continue.

The Planning Department requested further explanation of whether the “stability standard,”
which requires an analysis under UCDC 152.059 (K)(10), was satisfied here. That provision in
the Umatilla County Development Code requires an analysis of whether “cumulative impacts”
from non-farm dwellings would make it more difficult for farm uses in the area to continue. As
required by that provision of the UCDC, Umatilla County performed a study to determine whether
this standard was met. The Preliminary Findings and Conclusions state that the stability standard
was met. Since that time there has been no evidence placed into the record that would indicate the
stability standard is no longer met nor has any evidence been provided to call Umatilla County’s
conclusions into question. Similarly, there were no comments that were sent to Umatilla County
which raised concerns with this standard. Thus, the stability standard does not bar granting NF
Land’s applications for non-farm dwellings.

To the extent that this issue needs to be considered further, the Planning Department’s own
findings establish that the stability standard is met. Only one non-farm dwelling has been built
since 1993. Further, only 15 parcels even potentially qualify for building of non-farm dwellings
but as the Planning Department notes “it is unlikely all 15 would be developed because of access
issues and development costs.” Indeed, the lack of building activity of non-farm dwellings since
1993, despite the possibility, demonstrates there is no risk of “cumulative impacts” of non-farm
dwellings disrupting farming activity. And, as to LUD 176-14 that parcel was approved for a non-
farm dwelling already by Umatilla County, first in 1991 and again in 2008. Given that the parcel
has already been approved for development multiple times it is not clear how simply approving
the development once again would change the land use pattern in the area and violate the standards
in UCDC 152.059 (K)(10).

iii. The presence of a water permit is not part of the analysis for purposes of determining
whether land is “generally unsuitable” for farming under UCDC 152.059 (K)(8)(b).

In response to a letter from the District 5 Watermaster, Greg Silbernagel, the Planning
Department required that NF Land provide additional explanation as to why the parcels for which
NF Land seeks non-farm dwelling permits are “unsuitable for farming” given the proposed final
order that would authorize a water permit.> As explained more fully below the possibility of water
rights does not provide a basis upon which to deny NF Land’s applications.

The Final Order by the Oregon Water Resources Department does not impact NF Land’s
applications for several reasons. First, mere approval of a water permit does not mean that the
water rights will actually be developed. Water must actually be available beneath the surface and
in sufficient quantity and quality. It must also be economically feasible to develop and the
applicant must prove beneficial use over time in order to perfect a water right. Thus, the permit is
only the first step in a long process. The viability of irrigated farming on the property owned by

% The Oregon Water Resources Department only very recently approved NF Land’s application and granted a
permit. At the time that #LUD-176-14 and 177-14 were submitted the ORWD had not acted on the permit request. O

Pl
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NF Land is speculative at best and would be a very expensive undertaking. Therefore, the permit
does not support a finding that the parcels subject to NF Land’s two land use requests are suitable
for farming.

Further, the standard for determining whether property is “generally unsuitable for farm
use” does not actually incorporate a requirement that Umatilla County consider the availability of
water rights. Specifically, UCDC 152.059 (K)(8)(b) states that:

The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel that is
generally unsuitable for farm crops and livestock or merchantable tree species,
considering the terrain, adverse soil or land conditions, drainage and flooding,
vegetation, location and size of the tract. UCDC 152.059 (K)(8)(b).

This set of standards identified in UCDC 152.059 (K)(8)(b) does not refer to the viability
of irrigated farming nor the existence of a water right as one of the criteria for determining if the
property is unsuitable for farm use. In this instance then, the decision of the Oregon Water
Resources Department and the issuance of a permit is not a consideration. Rather, the Planning
Department’s Preliminary Findings, which found that the parcels qualified as “generally unsuitable
for farming” are controlling and demonstrate that the necessary showing has been met by NF Land.
The two applications submitted by NF Land should be approved.

iv. Conclusion

NF Land respectfully submits that the above points appropriately clarify the questions that
arose following the public comments on LUDC 176-14 and 177-14. NF Land therefore requests
that the Planning Commission approve the two pending applications and grant permission for NF
Land to construct two non-farm dwellings.




